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1. The lien created bv a judgment on lands, is co-extensive with the State, but @ 
bona fide purchaser under a fieri facias, issued on a junior judgment would be 
protected. 

2. Where the execution is superseded by the suing out a writ of error and giving 
bond with surety, the lzen of the judgment is discharged. 

3. The execution of a forthcoming bond, or bond to try the right of property, does 
not impair the lien of the judgment. : 

4, A levy and seizure by the sheriff of goods sufficient to satisfy the execution will 
as it respects the defendant in execution, be a satisfaction, although the goods be 
wasted by the sheriff. 

5. When a levy is made on property sufficient to satisfy the execution, and the 
plaintiff directs the sheriff to leave it with the defendant on his promise to have it 
forthcoming on the day of sale, and it is not so delivered, such levy will be re- 
garded as a satisfaction of the execution as it respects junior judgment creditors. 

6. A levy and sale under a senior execution, will be considered a satisfaction as it 
respects a junior execution subsequently levied on other property of the defen- 
dent, although the sheriff may make a misapplication of the money, and the 
plaintiff in the senior execution wil! be remitted to his claim against the sheriff. 


Error to the Circuit Court of Talladega. 


This was a motion by the plaintiff against the defendant, 
sheriff of Talladega, for failing to pay over money on an exe- 
cution against one Chandler and William H. Moore. 

The defendant in error having realized a sum of money by 
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the sale of some lands of Moore, by his return on several exe- 
cutions, brought the money into Court, in discharge of the el- 
dest diens, and this motion was made for the purpose of as- 
certaining that fact. 

The Court rendered judgment in favor of the sheriff on an 
agreed case, from which it appears that the judgment of the 
plaintiff was obtained on the 16th November, 1841, against 
Chandler and Moore, for $512 78. A /fi. fa. issued on this 
judgment, and came to the hands of Griffin, the predecessor of 
Spence, who made no levy, but turned it over to his successor, 
the defendant in error, who levied the same, with sundry oth- 
er executions, on lands of Moore, which, at the sale, yielded 
the sum of $2,442. 

At the August term, 1841, of the County Court of Madison, 
the Huntsville Bauk recovered a judgment against the defen- 
dant, Moore, and others for $575, and execution thereon, 
which was received by Griffin, and levied on two slaves, suffi- 
cient in value for its satisfaction, and returned by him not sold 
for want of time. An alias issued thereon, and was received 
by Spence, (the former levy not being indorsed thereon,) by 
whom it was levied on two slaves of sufficient value to sat- 
isfy the execution, but it does not appear that the slaves were 
sold. 

At the same term of Madison County Court the Bank ob- 
tained another judgment against Moore for $3,000 besides 
damages, upon which a /f. fa. was issued, and came to the 
hands of Griffin, by whorn it was levied on ten negroes, the 
property of Moore, of sufficient value to satisfy the execution, 
and returned not sold for want of time. An alias issued on 
the judgment, without notice of the former levy, and came to 
the hands of Spence, by whom it was levied on certain ne- 
groes of value sufficient to satisfy the execution. The alias 
execution was placed in the sheriff’s hands by one Jordan, the 
son-in-law of Moore, at whose instance the levy was made— 
the.negroes were not present, and by the direction of Jordan 
were left in Moore’s possession, on the promise of Jordan to 
have them forthcoming on the day of sale. The slaves never 
came to the sheriff ’s hands, and were not produced at the day 
of sale. The indorsement of the levy was afterwards erased 
by Spence. 
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On the 12th May, 1841, B. Bradford obtained a judgment in 
Talladega Circuit Court, against Moore, for $6,679 92; a /i. 
fa. issued thereon, and was delivered to the sheriff, Griffin, but 
before the return day thereof was superseded, Moore suing out 
a writ and executing bond with surety to obtain a writ of er- 
ror to the January term, 1842, of the Supreme Court, at which 
term the judgment was affirmed; a ji. fa. was issued thereon 
and placed in the hands of Griffin, by whom it was handed 
over to Spence, his successor, and by him levied on the same 
lands on which the plaintiff ’s execution was levied. 

The Branch Bank of Montgomery obtained two judgments 
at the November term of the Montgomery Circuit Court, one 
on the 22d for $139, and the other on the 27th November, for 
$475, upon which executions were issued and came to Griffin’s 
hands, who turned them over to Spence, by whom they were 
levied on the lands of Moore. 

The State Bank recovered a judgment against Moore and 
others, on the 4th February, 1840, for $919 66. Three suc- 
cessive writs of fi. fa. issued thereon, and came to Griffin’s 
hands, who levied the last on four slaves, and returned that 
three of the slaves were claimed by a third person, and bond 
given to try the title, but the claim bond was never returned. 
A fourth fi. fa. was received by Spence and levied on the land 
above mentioned. 

The Branch Bank at Mobile recovered a judgment against 
Moore in the County Court of Moble, on the 6th December, 
1841. A fi. fa. issued thereon, came to the hands of Spence, 
and was levied on the same land. 

On the 20th January, 1842,one Anderson recovered a judg- 
ment against Moore and others, for $80 52, on which a fi. fa. 

- issued, and came to the hands of Spence. 

At the time Spence came into office, there were sundry writs 
of fi. fa. in the hands of Griffin, which were levied before the 
expiration of his term of service, and therefore not turned over 
to his successor, Spence, amounting in all to about the sum of 
$29,000, on which he had sold property to an amount exced- 
ing the sum of $24,000. The executions thus in his hands, on 
judgments older than that of the plaintiff, amounted to the sum 
of $23,888, the residue was the amount due on judgments ju- 

nior to that of the plaintiff. In making the application of the 
69 
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sum above mentioned of $24,000, the sheriff, Griffin, did not 
regard the date of the judgments, but satisfied executions which 
issued on judgments rendered subsequent to that of the plaintiff, 
leaving unsatisfied two which were issued on judgments older 
than that of the plaintiff, viz: 

One in favor of Nicholas M. Marks, for $4,997, which was 
aflirmed in the Supreme Court, at the June term, 1841—and 
one in favor of the Branch Bank at Mobile, rendered on the 
28th June, 1841, for $2,476 60. It also appears that Griffin 
has in his hands ten or eleven slaves levied on by virtue of 
these executions. 

Upon these facts the Court overruled the motion of the plain- 
tiff for judgment, and gave judgment in favor of the sheriff— 
from which this writ of error is prosecuted. The error assign- 
ed is, that the Court erred in rendering judgment for the defen- 
dant upon the facts agreed. 


Morais and Pryor, for plaintiff in error. 

The judgment of the Bank at Huntsville, obtained in 1841, 
will not conflict with the right of the plaintiff in error to the 
money, because a levy was made on property sufficient to sat- 
isfy the judgment, and will be a satisfaction as against the pre- 
sent plaiutiff. {4 Cowen, 417; 1 Brock. 166.] 

The same remarks apply to the judgment for $3,000 in favor 
of the Bank, and in addition, as the property levied on was 
sufficient to satisfy the execution and was left in possession of 
the defendant by direction of the plaintiff, it is evidence of 
fraud, and will operate a full satisfaction of the execution. 

The judgment of Bradford had lost its lien by the writ of 
error sued out to the Supreme Court, and supersedeas of the 
execution, or, at least, was suspended, and the liens of other 
judgments created in the interim, will have the preference. 
The condition of the writ of error bond, which is, 4o pay and 
satisfy such judgment as may be rendered in the appellate 
Coart, shows that the judgment of the inferior is merged in 
the judgment of the appellate Court, as there cannot be two 
judgments for the same thing. [1 Brock. 166; 13 Johns. 533; 
5 Wendell, 58; 3 Porter, 138; 4 Stew. and Por. 268.] 

The lien of a judgment on lands is not absolute, but requires 
the levy of an execution tv make it so. Thus, if two judg- 
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ments be rendered on the same dav, neither has the preferable 
lien ; but if one judgment creditor take out execution and sell 
the land, a priority is gained by the vigilant creditor, [11 
Johns. 228.] 

The declaration made by Spence on the day of sale, cannot 
affect the liens on lands as they are fixed by law. 

The executions in Griffin’s hands, which were levied when 
he went out of office, amounted to about $29,000, on which he 
had sold property to the amount of about $24,000. Amongst 
these was the execution in favor of Marks. This judgment 
the Court must consider satisfied, because Griffin had abun- 
dant time to make the money. The Court will presume that 
the negroes levied on were sufficient to satisfy this execution, 
because it is not shown that they were insufficient, and because 
also, this Court must presume that Moore had sufficient per- 
sonal property to satisfy this execution. 

The judgment in favor of the Bank at Mobile, for $2,476, 
will be presumed to have been satisfied by a part of the $24,- 
000 collected by Griffin, as the judgments which were older 
than the present plaintiff ’s amounted to only $23,888, and the 
residue of the sum of $2900 was composed of junior judgments. 
But it does not appear that the executions composing this sum 
issued on judgments obtained in Talladega county, or if else- 
where, that they were levied on this land before the plaintiff’s, 
which must have been the case to entitle them to a preference 
over it. 

The sheriff, Griffin, seems to have applied the money in his 
hands without regard to the rights of the parties. When he 
does this, he takes upon himself the satisfaction of all the exe- 
cutions in his hands, and this Court will presume that the ten 
- or eleven negroes in his hands are of value sufficient to satisfy 
all the executions. 


Cu1tTon, contra. Before Griffin went out of office he levied 
on the same land sold by Spence, his successor, Ifthe levy au- 
thorizes him to sell, and avoid the sale made by Spence, his 
successor, then the purchase money obtained by Spence ought 
to go back to the purchaser. [5 Dana, 578.] 

A lien on land means nothing more than the right which the 
party holding it has for the satisfaction of his demand out of 
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the land. The judgment does not divest the defendant of his 
title, nor does the levy. It is the sale and sheriff’s deed which 
operates a divestiture of title. If then no right or title vests in 
the judgment creditor by virtue of the judgment, nor in the 
sheriff by virtue of his levy, how can Griffin, having no inter- 
est in the land, convey any title when his office has expired, 
The case is clearly distinguishable from a levy on personal pro- 
perty, by which the sheriff acquires a right to the chattel. He 
is not only authorized, but required to divest himself of it for 
the satisfaction of the demand. 

There can be but one constitutional sheriff in each county. 
The sale of land and investiture of title by him, is an official 
act, and attaches to the office, not to the man. If, then, the 
office is transferred, does not the right immediately devolve up- 
on the successor, and does not the security of the rights of par- 
ties require that ministeral acts of this character should be per- 
formed by sworn officers ? 

If the previous levy of Griffin avoids Spence’s sale, then, as 
Spence prays the Court for aid in the proper appropriation of 
the funds, it would be competent for the Court to order a re- 
turn of the money. A Court of Chancery would undoubtedly 
exercise this power, and no objection is perceived to its exer- 
cise by a Court of law. 

The true doctrine appears to be that held in New York— 
that where land is sold under a junior judgment, the sale is 
good, but the proceeds go to the extinguishment of the oldest 
lien. [16 Johns. 287. ] 





ORMOND, J.—The decision of this case depends on the as- 
certainment of certain principles which may be thus stated: 
First— What is the extent of the lieu created on lands by the 
rendition of a judgment? 

In the case of Morris v. Hill, [3 Ala. Rep. 560,] we held 
that a judgment created a lien on real estate, but it was not 
then necessary to determine its extent, as the lands were situ- 
ate in the county where the judgment was rendered. The 
conclusion there attained was derived from the intention of the 
Legislature, manifested in the different statutes, by which lands 
had been subjected to the discharge of judgments, and we can 
perceive no reason for confining the Hien, which by operation 
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of law, is consequent upon the judgment, to the county in which 
the judgment is rendered. 

In the case of judgments rendered by this Court, it would 
scarcely be questioned that the dien created thereby was co-ex- 
tensive with the State. Yet we can perceive no reason why 
that effect should be accorded to these judgments which does 
not apply with equal force to the judgments of any other Court 
of record, In either case the /ien and its extent must depend 
on the statute subjecting lands to the payment of judgments, 
by sale under execution, and the previous enactment on the 
same subject, giving the writ of e/egit. As the lands of a judg- 
ment debtor, situate in any part of the State, may be sold to 
satisfy a judgment rendered in any county of the State, by the 
process of the Court rendering the judgment, that must be the 
extent of the dien. 

The argument drawn from the inconvenience of a contrary 
doctrine, is quite persuasive of the view here taken. The liens 
created by the judgments of the United States Courts, must at 
least be as extensive as the jurisdiction of these Courts, and it 
would be inconsistent, if not absurd, that a judgment rendered 
in favor of a foreigner should operate more extensively and 
beneficially than one in favor of our own citizens. 

The most plausible argument against this extension of the 
lien is the supposed necessity thereby cast on a purchaser of 
examining all the clerks’ offices in the State, before he can 
purchase with safety. The answer to this objection is, that a 
purchaser from a defendant in execution may always protect 
himself by his covenants with the vendor, and a bona fide pur- 
chaser under a fier? facias upon a junior judgment, would be 
protected. In the language of the Court in the case of Den v. 
Hill, [1 Haywood, 72,] “were the law not so, it would be 
the most dangerous thing in the world to purchase land at an 
execution sale. Dormant judgments might be revived a long 
time afterwards, and the innocent vendee evicted without the 
possibility of ever regaining the purchase money.” In sucha 
case the /ien of the elder judgment would be lost by the laches 
of the plaintiff. 

Second—What effect upon the /ien of the judgment has the 
superseding the execution by suing out a writ of error and giv- 
ing bond with surety ? 
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In the case of McRae and Augustin v. McLean, [3 Porter, 
138,] it is assumed asa settled principle, that a writ of error 
and supersedeas discharges the /ien of the judgment, and such 
after a deliberate examination is our opinion. 

In the case of Wiswall v. Munroe, at the last term. we held, 
that where the judgment had been superseded on error to this 
Court, that the judgment of the inferior Court was merged in 
the judgment of this Court. It follows that the /ien of the first 
judgment is lost, as that could not continue after the judgment 
on which it was founded had ceased to exist. Nor could any 
execution issue in such a case upon the first judgment. But 
where the right to issue execution is merely suspended, as in 
the case of forthcoming bonds, and bonds to try the right of 
property, no such consequences follow, and the /ien of the 
judgment will continue. See the case of Land v. Hopkins, at 
the last term, in which it was held, that the right to give a de- 
livery bond was a mere power to delay the collection of the 
debt, and was for the benefit of the defendant, and that after a 
forfeiture of the bond, the plaintiff may still sue out execution 
on the judgment if he elects to do so. 

Third—What will amount to a satisfaction of an execution? 

One of the judgments, supposed to have a prior lien to that 
of the plaintiff in error, was obtained by the Bank at Hunts- 
ville for $575 debt, and $9 22 damages. This judgment was 
prior in point of time to that of the plaintiff; an execution issu- 
ed thereon, came to the hands of the former sheriff, Griffin, 
who levied it on two negroes sufficient in value to satisfy the 
execution, which he returned “ not time to sell.”” An alias fi. 
fa. issued on the judgment, without any indorsement of the 
former levy, and came to the hands of a deputy of the new 
sheriff, (Spence,) by whom it was levied on two slaves of value 
sufficient to satisfy the execution, and was returned with the 
levy indorsed, and that he had appointed the first Monday in 
May for the sale. 

There can be no doubt that a levy and seizure by the sheriff 
of property sufficient to satisfy the ‘execution, will be a dis- 
charge to the defendant, though the goods be wasted by the 
sheriff. Itis, however, said that this plea is personal to the de- 
fendant, whose goods are taken, and cannot be made by a co- 
defendant, because it is not an actual satisfaction. [Dyke v. 
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Mercer, 2 Shower’s Rep. 394.] It does not appear that the 
slaves levied on have been sold, or that there has been a satis- 
faction in point of fact of the execution, although in law it must 
be so regarded, as it respects the defendant in execution, if the 
property has been actually seized by the sheriff. And although 
the Bank, (plaintiff in execution,) would have an undoubted 
right to hold the sheriff responsible on his levy, we cannot per- 
ceive on what principle the plaintiff in error could insist on its 
foregoing its /ien on the land,and resorting to au action agaiust 
the sheriff. From the case as stated on the record, we are of 
opinion that the judgment of the bank has the superior /ven. 

The judgment, however, of the Bank, obtained at the same 
term of the Court, for $3,000, does not stand in the same pre- 
dicament. In that case, as in the preceding, the fi. fu. came to 
the hands of Griffin, and was by him levied on a number of 
slaves, sufficient to pay the debt, and was also returned “ not 
ume to sell.”” An adias issued on the judgment, without any 
notice of the former levy, and was placed in the hands of 
Spence, by whom it was indorsed levied on a number of slaves 
of sufficient value to satisty it, and that the first Monday in 
May was appointed for their sale. This levy was indorsed at 
the instance of one Jordan, who had purchased and obtained 
an assignment of the judgment, by whose directious the siaves 
were permitted to remain in the possession of Moore, the de- 
fendant, and who engaged to deliver them on the day appoiut- 
ed for the sale. The negroes were not present wheu the levy 
was made, and were not delivered,or ever came to the siieriff’s 
hands. 

It is not necessary now to consider what acts on the part ot 
a plaintiff in execution,in giving delay and authorizing the de- 
fendant to retain property levied on, will render the execution 
dormant, and give a preference to executions issued on junior 
judgments, and levied on the same property. Thatsuch delay 
when unreasonable, will subject the property to sale under ju- 
nior executions, appears to be well settled. In the case of 


Russell v. Gibbs, [5 Conn. 390,] the law was thus ruled, after 
an examination of all the New York and many English au- 


thorities. [See also Benjamin v. Smith, 4 Wendell, 332.] 
In this case, a levy was made on property sufficient to satis- 
fy the execution—it is left in the possession of the defendant 
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in execution, the father-in law of the assignee of the judgment, 
on his promise to have it forthcoming on the day appointed for 
the sale, it is not produced or delivered, and must be re- 
garded, as it respects other judgment creditors, a satisfaction. 
If the conduct of Jordan is not absolutely fraudulent, its direet 
tendency is to aid the defendant in the commission of a fraud 
upon a portion of his creditors, and he must abide the conse- 
quences of his own act. 

It appears further that Griffin, the former sheriff, had, when 
his term expired, executions in his hands to the amount of 
$29,000, by virtue of which he had levied and sold property 
to the amount of $24,000, and that the executions in his hands 
on judgments older in date than that of the plaintiff in error, 
amounted to something less than $24,000—the residue being 
the amount due on judgments subsequent to that of the plain- 
tiff. That Griffin,in applying this money to the satisfaction of 
the executions in his hands,did not regard the date of the judg- 
ments, leaving two executions unsatisfied which were older in 
date than that of the plaintiff in error; one in favor of N. M. 
Marks, for about $5,000, and one in favor of the Branch Bank 
at Mobile, for $2,476. These two executions had been levied 
on the land sold by Spence, and on some slaves which Griffin 
had in his hands remaining unsold. 

From this statement it appears a levy and sale was made 
under these executions, sufficient for their satisfaction, and ina 
contest with junior judgment creditors, who have acquired a 
lien on other property, it must be regarded as a satisfaction. 
To hold otherwise would be to permit the sheriff virtually to 
destroy the lien created by the law in favor of the judgment of 
the plaintiff in error, and to prefer those judgments younger 
than his, which were capriciously discharged by him, out of 
the money belonging to Marks and the Branch Bank at Mo- 
bile. It was their duty to attend to the application of the mo- 
ney obtained by a sale under their executions, and by neglect- 
ing to do so, they will be remitted to their claim against the 
Sheriff, and will not be permitted to interfere with the lien of a 
junior judgment creditor subsequently obtained. As the sez- 
zure of property by the sheriff sufficient to discharge the debt, 
will be a satisfaction as it regards the defendant in execution, 
though the property be wasted by the sheriff, so will a levy 
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and sale under a senior execution, be considered a satisfaction 
as it respects.a junior execution, subsequently levied on other 
property of the defendant, although the sheriff may make a 
misapplication of, or waste the money. 

This principle was, in effect, held at the last term, in the 
case of Smith v. Hogan, which was a motion suggesting that 
Smith, the sheriff, could have made the money on an execu- 
tion of Hogan, by due diligence. The defence was, that the 
sheriff had levied executions havinga prior lien to that of Ho- 
gan, on all the property of the defendant which was not more 
than sufficient in value to satisfy them—and this Court held 
that a sufficient answer to the motion. 

The sheriff has a right, and it is his duty, when he entertains 
a reasonable doubt as to the proper return to make, and when 
a return either of nudla bona,or satisfaction, might subject him 
to an action, to suggest his doubt to the Court, which will en- 
large the time for making his return, until the right can be as- 
certained, or he is sufficiently indemnified by one of the par- 
ties. See the authorities collected on this subject in Watson 
on Sheriffs, 196. 

This the sheriff, Spence, has in effect, done in this case, and 
the case agreed on by the parties, enabled the Court to ascer- 
tain the priorities of the several executions. 

From what has been adduced in the preceding part of this 
opinion, it follows that in a contest between rival executions 
for the proceeds of the sale of lands, if the Zen is not lost in 
some of the modes here pointed out, the date of the respective 
judgments will determine the priority of right; and the ques- 
tion will not be affected by the fact merely. that some of the 
executions remained in the hands of a former sheriff. 

_ By the application of this rule, in connection with the other 
principles stated in this opinion, it follows, that of the eight 
judgments first described in the agreed case, but two have a 
prior right to the money to that of the plaintiff in error. These 
are the judgments obtained by the Bank at Huntsville, in Au- 
gust, 1841, for $584 22, and the one in favor of the State Bani 
at Tuscaloosa, of February, 1840, for $919 66. It has also 
been shown that the two executions on judgments older than 
that of the plaintiff, in the former sheriff’s hands in favoy of 
70 
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Marks and of the Branch Bank at Mobile, must, as it respects 
the plaintiff in error, be considered satisfied. 

This leaves of the proceeds of the land sold by Spence, a 
surplus sufficient to satisfy the judgment of the plaintiff in er- 
ror, and the Court below erred in not making that appropria- 
tion of the money. 

‘ The judgment of the Court below must therefore be revers- 
ed and here rendered for the amount of the judgment of the 
plaintiff in error. 





ALLEN v. MANASSE & MOSELY. 


1. The statute which exempts certain property from execution for the benefit of 
every family in this State, dves not cover the property of one who has a family 
in another State, although he is here accompanied by a son, not shown to be de. 
pense: upon him. 


Wrir of Error to the County Court of Sumter. 


Judgment was rendered for the defendant upon an agreed 
case, which declares this state of facts: The plaintiff, Allen, 
was a house-wright and carpenter by trade, and had pursued 
this business for a number of years next hefore the attachment 
hereinafter mentioned, and had no other calling or avocation. 
For some three or more-years next before the attachment he 
had pursued his trade in this State, having a wife and one or 
more children then residing in the State of Connecticut, where 
he also had his actnal residence before coming into this State. 
He had one son with him, who came of age a short time be- 

"fore the levy of the attachment. The tools, for the taking of 
which the action was brought, were the plaintiff’s necessary 
tools of trade, and the books, for taking which also, the suit 
was brought, were purchased by him after his marriage, when 
he had a family and before he come iuto this State, but not for 
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sale or merchandize. He had them packed up and was on 
his way with them to his wife and children, in the State of 
Connecticut, when the defendant, Mosely, caused them to be 
levied on by the defendant Mannasee, who was the sheriff’s 
deputy, by virtue of an attachment at the suit of Barrett & Co. 
of which firm Mosely was a partner. 

The error assigned is, that the Court erred in not giving 
judgment in favor of the plaintiff. 


Buss, for the plaintiff in error, argued that the statutes ex- 
empting certain effects from levy under execution are ben- 
eficial in their influence, and ought to be liberally con- 
strued. He cited, Hall v. Perry, 11 Wend. 44; Wentworth v. 
Young, 17 Maine, 70; Leavitt v. Metcalf, 2 Vermont, 342; 
Freeman v. Carpenter, 10 id. 433; Haskell v. Candress, 4 id. 
609; Woodward v. Waring, 18 John. 400.] 


MeETCcALF, contra, insisted the plaintiff was not within the 
meaning of the statutes, being a mere sojourner while he re- 
mained here, and on the eve of departing from the State. The 
statute was intended to confer benefits ov our own citizens, 
and not to protect debtors having no families resident in the 
State. The domicil of the plaintiff was in the State where his 
wife and children resided. 


GOLDTHWAITE, J.—Our act of Assembly directs that 
certain articles shall be retained by, and for the use of every 
family in the State, free and exempt from levy or sale, by 
virtue of any execution or other legal process. [Digest, 
167, §42.] 

It is not disputed that the articles seized are of those enume- 
rated in the statute, but we think the plaintiff is not one of the 
class of persons within its protection. The exemption is not 
conferred upon the property of every person, and it seems 
clear that a debtor, merely as such, is not considered; it is on- 
ly when connected with others that protection is cast around 
his property, and this is, that those dependent on him may not 
be injured by his destitution. This connection too, which cre- 
ates the exemption, must exist in this State. Such indeed, are 
the very terms of the enactment, but without them, it would 
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she difficult to conceive any sound reason for extending our 
own legislation beyond our own limits. ) The fact that the 
plaintiff has been accompanied by his son during his residence 
within the State, does not constitute them a family, within the 
sense of the statute. To constitute such a family there must 
be a condition of dependence, and no mere aggregation of in- 
dividuals will create this relation. Nor can the circumstance 
that a family exists elsewhere, have any material influence on 
the case. They are possibly dependent upon the plaintiff. but 
they are not a family within this State, and therefore are not 
within the letter or the spirit of the act. 

To exempt this property from execution, under the cireum- 
stances disclosed, would produce no benefit to any one within 
the State, alone exempting the debtor, and we have already 
shown that, as such, the statute gives him no right. 

The judgment must be affirmed. 


ALLEN v. ALLEN’S Apm’r. 





1. The widow of an intestate is entitled to dower in the lands of which her hus. 
band died seized, notwithstanding the administrator may have reported his es- 
tate insolvent. 


Warr of Error to the Orphans’ Court of St. Clair. 


W. B. Martin, for the plaintiff in error. 
No counsel appeared for the defendant. 


COLLIER, C. J.—The plaintiff in error, as the widow of 
John R. Allen, deceased, filed her petition in the Orphans’ 
Court of St. Clair, praying that she might be endowed of cer- 
tain real estate particularly described, of which her husband 
was seized of an inheritable estate during his life. After the 
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petition was filed, the administrator reported the estate insol- 
vent; and thereupon the Court dismissed the petition upon the 
ground that the widow was not dowable of her husband’s es- 
tate to the prejudice of creditors. 

The object of dower is to afford sustenance to the widow, 
and to aid in the nurture and education of her children, if any 
‘—and the right attaches upon the land immediately upon the 
' marriage, or as soon thereafter as the husband becomes seized 
—and is incapable of being discharged by the husband, with- 
out her concurrence. ‘This estate arises solely by operation of 
law, and not by force of any contract, express or implied be- 
tween the parties; it is the silent effect of the relation entered 
into by them ; not as in itself incidental to that relation, or as 
implied by the marriage contract, but merely as that contract 
calls into operation the positive institution of the municipal 
law. [Parkon Dower, 5.} The right of the wife does not de- 
pend upon the assent of the husband, except so far as that is 
manifested in the contract of marriage, but is independent of, 
and paramount to his volition. This being the case, he can 
make no disposition of his realty, to take effect during his life, 
or at his death, which will divest her right of dower; unless 
she has made a relinquishment in the manner prescribed by 
law. And it will not be allowable, where the husband dies 
intestate, to appropriate the land of which he was seized to the 
payment of the debts, if the wife would be thereby defeated of 
her dower. So greatly is the right of the widow favored in 
law, that it has been held, where the vendor of land having a 
lien for the purchase money, obtains a judgment against the 
administrators of the vendee, and sells the laad, the lien does 
not pass to the purchaser to enable him to bar the dower of 
the widow of the vendee. [McArthur v. Porter et al, 1 Ohio, 

Rep. 44.] 

But it is unnecessary to consider at greater length, the rights 
of the widow at common law; for the seventeenth section of 
the act of 1806, enacts, that whenever the real and personal 
estate shall not be sufficient to pay the just debts of the testa- 
tor or intestate, the widow shall be endowed with one third 
“of the lands, tenements and hereditaments of her deceased 
husband.”’ Here it is conclusively shown that the report of 
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insolvency should not have caused the dismissal of the petition 
for dower, as its effect was not to create a bar; and the order 
for that purpose is consequently reversed, and the cause re- 
manded. 





SMITH v. THE ALABAMA LIFE INSURANCE AND 
TRUST COMPANY. 


1. A company was incorporated with a capital of one million of dollars, to be paid 
in, in cash, and such other money as it might receive in trust, one half of which 
capital of one million, it was required to invest in bonds or notes secured by mort- 
gage on land within the State of Alabama, and the remaining half of the capital 
stock, together with the premiums and profits received by the company and the 
monies received in trust, might, in the discretion of the company, be invested in 
stocks—loaned to any city, county, or company—or be invested in such real or 
personal. securities, as it might deem proper—Held, that the company could 
not lend its credit, by making bonds to fall due in future, and exchange such 
bonds for the bonds of an individual for the same amount; and that the bond so 
taken was void. 


Error to the Chancery Court at Camden. 


This bill was filed by the defendant in error to foreciose a 
mortgage executed on real estate, to secure the payment of 
seven thousand five hundred dollars, secured by a bond for 
that amount, with the following condition : 

The condition of the said obligation is such, that whereas, 
the said Archibald K..Smith, is indebted to the Alabama Life 
Insurance and Trust Company in the said sum of seven thou- 
sand five hundred dollars, which sum is intended to be secur- 
ed by this bond and mortgage. 

Now if the said Archibald K. Smith shall pay, or cause to 
be paid, the said sum of seven thousand five hundred dollars, 
in manner and form following, that is to say: one fifth part 
thereof amounting to fifteen hundred dollars, on or before the 
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9th April, 1845, and one fifth part, being a like sum as the 
above, on or before the 9th day of April, in each and every 
year until the whole shall be paid, and shall, on the first day 
of June, and the first day of December, in the year 18: 

on the first day of June and December, in each and ever’ 
thereafter, until the above principal sum shall be fully ,. 
pay interest at the rate of eight per cent. per annum o: 

ever portion of the aforesaid principal sum of seven ¢! 

five hundred dollars may be unpaid, so that the said Arciihe 
K. Smith shall always pay the interest on the sum sectired atid 
unpaid semi-annually, at the office of the Alabama Lite Insu- 
rance and Trust Company aforesaid, in the citv of Mobile. 
The same to be paid, both principal and interest, at the cur- 
rent rate of exchange between Mobile and New York, as the 
same may be due at the several dates at which the aforesaid 
principal and interest will be due and payable. And if default 
be made in the payment of the said sums of money, or the in- 
terest thereof, or any part thereof, at the times hereinbefore 
specified for payment thereof, for thirty days, the said Archi- 
bald K. Smith, in such case, doth hereby agree that the afore- 
said principal sum shall become immediately thereafter due 
and payable. But ifthe said interest and instalments be punc- 
tually paid, &c. &c. 

The bill alledges that neither the instalments of the debt, or 
the interest thereon, or either of them, have been paid, where- 
by the whole bond has become due, &c. 

The defendant, by his answer, admits the execution of the 
bond and mortgage, and that he has not paid but the first in- 
stalment of interest and exchange—that although the bond and 
mortgage express an indebtedness in money, that the consider- 
* ation of the bond was not a debt or money, but the obligations 
of the Company to the amount of seven thousand five hundred 
dollars of the following form: ; 

“The Alabama Life Insurance and Trust Company ac- 
knowledge to owe , as Secretary of said Company, for 
value received, five hundred dollars, to be paid to him, or to 
his order, at ———,, in the city of New York, on the —— day 
of » 18—; and the said Company do further engage to 
pay interest thereon, at the rate of six per cent per annum, 
semi-annually at aforesaid, to-wit: fifteen hun- 
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dred dollars on the first days of January and July in each and 
every year, upon the delivery of coupons, severally hereto an- 
nexed, until payment of the said principal sum 

JAMES INNERARITY, President. 

E. Martineau, Secretary. 

That when he executed his bond to the company,he received 
from them the bonds of the company to the same amount, in- 
dorsed by their Secretary, and that it was in fact an exchange 
of credits, and insists that the company had no power under 
their charter to issue bonds of this character, and that his obli- 
gation to the company, given in exchange for them, is void. 

By the testimony of Robert G. Gordon, it is proved that the 
consideration of the bond of Smith, was as stated in his answer 
the bonds of the company ; that he was not indebted to the 
company, and received from them no money ; that he was pre- 
sent and saw Smith pay one instalment of interest and ex- 
change; that exchange on New York, ever since 1828, has 
been against Mobile, varying on specie funds from one-half of 
one per ceut. to two and a half per cent. 

The Chancellor decreed that the contract was valid, and that 
if not paid within thirty days, the mortgage be foreclosed, &c. 

From this decree the defendant prosecutes this writ of error 
and assigns fer error—1. That the bill should have been dismis- 
sed. 2. That the contract was usurious, and the principal sum 
only should have been recovered without interest. 


Darean, for plaintiff in error, cited Angell and Ames on 
Cor. 139; 13 Peters, 587; 4 Wheaton, 636; 15 Johns. 44; 4 
Randolph, 406 ; 4 Peters. 205, 224. 


R. Sarroxp and Stewart, contra, cited 2 Cowen. 664; 3 id. 
684; 5 id. 590; 7id. 540; 3 Wendell, 94; 9 id. $84; 15 Johns. 
44; 5 Ohio Rep. 205; 7 Mass. 433; 12 S. & R. 306; 1 Ala. 
Rep. 148; 2 id. 452; Ang and Ames on Cor. 138. 


ORMOND, J. This controversy grew out of a contract 
made by the Alabama Life Insurance and Trust Company 
with the plaintiff in error. The company advanced. to the 
plaintiff their bonds in amounts of five hundred and a thousand 
dollars, in all amounting to the sum of seven thousand five 
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hundred dollars, which were made payable to the Secretary of 
the Company, or his order, at ———— in thecity of New York, 
carrying interest at the rate of six per cent. per annum, paya- 
ble semi-annually, on the first day of January and July in each 
and every year, upon the delivery of coupons severally annex- 
ed thereto until payment of the principal sum. 

In consideration of the receipt of these bonds, the plaintiff 
executed to the Company his bond in the sum of seven thou- 
sand five hundred dollars, with condition to pay that sum in 
the following manner: One fifth part on the 9th April, 1845, 
and the remaining four-fifths annually on the 9th April of each 
succeeding year, until the whole sum was paid. And also 
agreed, on the first day of June and December, in each and 
every year thereafter, until the whole principal was paid, to 
pay interest at the rate of eight per cent. per annum, on what- 
ever portion of the principal sum was unpaid, at the office of 
the Company in Mobile ; both principal and interest to be paid 
at the current rate of exchange between Mobile and New 
York. Upon default of paymeut of either of the instalments, 
or interest, for thirty days, the whole principal sum to become 
due and payable. 

To secure the performance of this contract, a mortgage was 
given on real estate, and default being made this bill is filed to 
foreclose the mortgage. 

The counsel for the plaintiff in error contend, first, that this 
contract was usurious—secondly, that it was a sale of the cre- 
dit of the Company, and being unauthorized by the charter, is 
void. We will examine the last point first. 

It is too well settled to be now controverted that a corpora- 
tion created by statute can do those acts and exercise those 
powers only which are conferred on it by its charter, or which 
are necessary to enable it to perform its functions, and fulfil 
the purpose of its creation—or which flow by necessary im- 
plication from some power granted. [Dartmouth College v. 
Woodward, 4 Wheaton, 518; Head v. The Providence Insu- 
rance Company, 2 Cranch, 127; Beatty v. Knowler, 4 Peters, 
152; New York Fire Insurance Co. v. Sturges, 2 Cowen, 664; 
The State v. Stebbins, 1 Stew. 299.] To the act of incorpora- 
tion we must therefore look for authority to make the contract 
here sought to be enforced. 

71 
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The second section of the charter thus defines the powers of 
the Company : 

“ The said Company shall have power—1l. To make insu- 
rance on lives, and also against losses by fire, and to take mas 
rine risks. 2. To grait and purchase annuities. 3. Tomake 
any other contracts involving the interest or use of money and 
the duration of life. 4. Toreceive monies in trust and to ac- 
cumulate the same at such rate of interest as may be obtained 
or agreed on, or to allow such interest thereon as may be agreed 
on. 5. To accept and execute all such trusts of every descrip- 
tion as may be committed to them, by any person or persons 
whatsoever, or may be transferred to them by any Court of re- 
cord whatever. 6. To receive and hold lands under grants, 
with such general or special trusts or covenants, so far as the 
same may be taken in payment of their debts, or as security 
for loans of their capital, or otherwise, or purchased upon 
sales made under any law of this State, so far as the same may 
be necessary to protect the rights of said Company, and the 
same again to sell, convey and dispose of.”’ 

The seventh section declares—“ That the capital stock 
of the said corporation shall be one million of dollars, which 
shall be divided into shares of one hundred dollars each. The 
whole of said capital stock shall be invested in bonds or notes, 
drawing interest, not exceeding seven per cent. per annum, se- 
cured by unincumbered real estate, in Alabama, of at least 
double the value in each case, of the sum so secured: Provi- 
ded, That houses and other buildings on town lots mortgaged 
to said Company, shall be insured against the risk of fire, and 
the policy of insurance transferred to said corporation.” 

‘Sec. 14. Each subscriber shall, at the time of subscription, 
pay the sum of two dollars on each share by him subscribed ; 
and after the shares shall have been subscribed, each stock- 
holder shall pay an instalment of twenty-five dollars, on each 
share so held by him, at the expiration of six months, at such 
place or places as the trustees shall appoint, of which time and 
place, or places, at least eight weeks public notice shall be giv- 
en, and at the expiration of eighteen months after the said 
stoek shall have been subscribed, the whole amount shall be 
paid, in manner aforesaid, of which the same notice shall be 
given. The shares of every stockholder omitting to make sueh 
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payment shall be forfeited, together with all previous payments 
made thereon, and the books shall be again opened as directed 
in the eleventh section, for subscription, and so from time to 
time till all shares are subscribed and paid for. 

“Sec. 18. The trustees shall have discretionary power of in- 
vesting the premium and profits received by the Company, 
and the monies received by them in trust, in government or 
public stock of the United States, or of any State, or in the 
stock of any incorporated city, or in such real or personal se- 
curities as they may deem proper, or loan the same to any 
county, city, incorporated town or company, at a rate of inter- 
est not exceeding the present legal rate. 

The act of incorporation was amended in December, 1836, 
by declaring that so nitich of the seventh section as requires 
the whole amount of the capital stock of the said Company to 
be loaned on notes or bonds, secured by unincumbered real 
estate, be and the same is hereby altered and amended so as 
to authorize the said Company to invest and employ one half 
of the capital stock aforesaid in the same manner that they are 
authorized by the eighteenth section of the charter, to invest 
and employ the profits and premiums of said Company, and 
the monies received of them in trust, and also to take risks 
against the dangers of inland navigation. 

A brief synopsis of this charter, as it affects this case, with 
its amendment is, that the capital stock of the Company was 
to be one million of dollars, which was required to be paid in, 
in cash—and such other monies as it miglit receive in trust. 
One half of the capital of one million it was required to invest 
in bonds or notes, at an interest not exceeding seven per cent. 
secured by unincumbered real estate within the State of Ala- 
bama—the remaining half of the capital stock, together with 
the premiums and profits received by the Company, and the 
monies received in trust, might, in the discretion of the Compa- 
ny be invested in stocks; loaned to any city, county or compa- 
pany; or be invested in such real or personal securities as it 
might deem proper, at any rate of interest not exceeding the 

then legal rate. 

The consideration of the bond and mortgage, as recited in 
the bill, is, that the plaintiff in error was indebted to the com- 
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pany in the sum for which the bond wasyiven. The answer 
denies any indebtedness and alledges that the consideration of 
the bona and mortgage, was the bonds of the company for the 
same amount, fallinz due subsequently ; and this allegation of 
the answer is sustained by the proof. The contract then en- 
tered into between the parties, was a loan or exchange of the 
bonds of the company, for the bond and mortgage of the plain- 
tiff in error ; and we now proceed to inquire what provision of 
the charter authorized the company to make such a contract. 

By the second clause of the second section of the charter, 
the company are authorized “to grant and purchase annuities,” 
and by ihe third, “to make any otlier contracts involving the 
interests or use of money, and the duration of life.” 

We do not consider.it necessary at This time to inquire whe- 
ther these two clauses have no! a necessary connection, and 
whether the “contracts involving the interests or use of mo- 
ney,” which the company are empowered to niake, are not 
connected with annuities and insurance on lives, because so 
far as these clauses can be understood to authorize a loan or 
investme:it of the funds of the company, they are illustrated 
and explained by other portions of the charter, where the 
power of loan or investment of the capital stock, is applied to 
the particular cases in which these powers may be exercised ; 
as in the third, fourth, fifth and sixth, and especially in the sev- 
enth and eighteenth sections, and in the amendment to the 
charter. [ut if the third clause, before referred to, could be 
considered, contrary to the whole scope and design of the char- 
ter, as a substantive grant of power to the company, to make 
any contract “involving the interests or use of money,’’ not 
to be controlled.or regulated, by other parts of the charter clear- 
ly hostile to such an interpretation, it would not avail the com- 
pany to sanction the contract made in this case, unless it can 
be shown that by the use of the term money, the Legislature 
meant the promises of the company to pay money in future, 
or that credit could be considered as synonimous with cash. 

By the charter, as originally framed, the company were re- 
quired to invest its entire capital of one million of dollars, in 
bonds or notes, drawing an interest not exceeding seven per 
cent. per annum, secured by unincumbered real estate within 
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the State of Alabama, which was so far modified by the amend- 
ment to the charter, as to require but one half of the capital 
stock to be thus invested. It cannot be pretended, that the in- 
vestment in this instauce was made out of that portion of the 
capital stock required to be invested by mortgage on land in 
Alabama, because the obligation of the company to pay money 
in future, cannot be considered a part of the capital stock which 
was required to be paid in in cash, and also because this con- 
tract is at the rate of eight per cent. per annum, whilst these 
investments were, by the charter, required to be at a rate not 
exceeding seven per cent. per annum. 

By the eighteenth section aud the amendment to the charter, 
a discretionary power was given to the company of investing 
its premiums and profits, the monies received by it in trust, 
and one half of its capital stock, in the public stocks of the 
United States, or of any State or city, of loaning the same to 
any county, city, town or company, or investing it in such 
real or personal security as it might deem proper, at any rate 
of interest not exceeding the then legal rate. 

To the power last mentioned, of investing in real.or person- 
al securities, this transaction would have to be referred for sup- 
port, if it was an actual loan of money, as it is the only one 
which by any reasonable construction could embrace the case; 
and conceding that construction to be correct, the question now 
presented is whether the bonds of the company subsequently 
to fall due, is a part of “one half of the capital stock ’’, of the 
company—a portion of its “ premiums or profits,” or whether 
they can be considered “ monies received by it in trust.” It 
would be a most unnecessary act to enter seriously upon this 
enquiry ; as no ingenuity or sophistry could convert the bonds 
of the company, by which it obliged itself at a future time to 
pay money, into the actual money capital of the company, so 
no argument could be a more perfect demonstration than the 
mere statement of the facts of the case. 

Nor can it be pretended that a power to lend or exchange its 
credit was necessary to enable the company to perform its 
functions. It was supposed in argument that the company 
might want funds abroad to meet some of its engagements, as 
for example to pay a marine risk for which it had become res- 
ponsible. It cannot be questioned that the Company has pow- 
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er to do all acts which are necessary to effectuate any power 
granted to it, and as it might want funds abroad to answer its 
responsibilities, it would have the right to adopt the usual and 
customary means for transmitting the money. We cannot 
however perceive that this admitted principle has any appli- 
cation to this case, as it is inconceivable how the Company 
could place funds at a distant point, by making an obligation 
to pay money there, and exchanging that obligation for that 
of a person residing in this State, promising to pay money 
here at intervals, extending over the space of five years. Asit 
is clear there is no warrant in the charter for this contract ex- 
pressly given, so it is equally certain that no such authority 
can be implied from any power granted. [t cannot be doubt- 
ed for a moment, that the Legislature did not intend to permit 
the Company to lend or deal upon its credit; every provision 
of the charter forbids such a supposition. If such had been 
the design, why was the payment of the stock in money secu- 
red by stringent provisions? Why those limitations and 
guards thrown round the application of the capital when paid 
in? Why was the portion of the capital limited which could 
be invested in stocks, or real or personal security? Or why 
indeed, it may be asked, was any sum stated as the capital 
stock of the Company, when, according to this construction, its 
only limitation would be the extent of its credit, and its ability 
to find persons willing to exchange their individual responsi- 
bility for its promises to pay in future. 

We are, for the reasons given, entirely satisfied that the 
charter of the Company did not authorize it to make such a 
contract as this. In the Life and Fire Insurance Company v. 
The M. F. Ins. Co. [7 Wendell, 31,] it was held that a com- 
pany authorized to lend money, on bond and mortgage could 
not recover money lent by the corporation unless a bond and 
and mortgage was taken for its repayment. It was also 
urged that it does not appear that the bonds of the Company 
were not to fall due at some short time, if not actually due 
when the plaintiff in error received them, and might have been 
preferred by him to the money. The testimony of Mr. Gor- 
don is that the consideration of the bond of Smith was the ob- 
ligations of the Company, received by him, and that no money 
passed. 
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It is not possible to doubt the true nature of the transaction. 
The bonds of the Company carry on their face the impress of 
their true character, and the functions they were designed to 
perform. They are according to the approved modern form, 
with “ coupons’? annexed—of convenient amounts for sale 
and negotiation, being in sums of five hundred and a thousand 
dollars—the payment of the principal postponed to a future 
period, and the interest payable semi-annually, upon the deliv- 
ery of “coupons.” It does not appear when they were to fall 
due, but they were evidently not due then, as the interest was 
to be paid semi-annually. So the bond of the plaintiff in er- 
ror to the Company, was payable by instalments in five years, 
the interest payable semi-annually, and was probably design- 
ed to meet the engagement of the Company, the latter being 
payable in New York, the former in Mobile, a month in ad- 
vance, with the difference of exchange between the two pla- 
ces; the bonds of the Company bearing interest at the rate of 
six per cent. and that of the plaintiff in error eight percent. per 
annum. These facts, in connection with the testimony of Mr. 
Gordon, and in the absence of any countervailing proof, are 
sufficient to establish the fact that the Company was lending, 
not its capital, but its credit, the inducement being the differ- 
ence between the interest it was to pay and that it was to re- 
ceive on the amount lent. It is entirely unimportant what the 
value of the bonds of the Company was, when the plaintiff in 
error received them, but it is highly improbable that they 
were at par with, or convertible into money, but at a dis- 
count. 

Some reliance was placed in argument on the twenty-sixth 
section of the charter, which provides, “ That this act shall not 
be construed to confer on the said Company any rights or pow- 
er to make any contract, or to accept or exercise any trust 
whatever, which it would not be lawful for any individual, 
when not restrained by statute, under the general rules of law, 
to make, accept or execute.” This clause was doubtless ad- 
ded, out of abundant caution, and from an apprehension that 
the language employed might warrant a construction beyond 
what was intended in the grant of powers to the Company. 

The Legislature merely intended in this section, to say, and in 
fact have said, in intelligible language, that the powers ex- 
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pressly granted to the Company should not be exercised by it 
if, at the time, the same power could not, by law, be exercised 
by anatural person. ‘io suppose that it was intended by this 
clause to enable the Company to make any contract, or to do 
any act which a natural person could make or do, would have 
been to abrogate all the previous limitations of the powers of 
the Company contained in the charter. It is too clear for ar- 
gument that such is not the fact 

The plain and broad distinction between a natural and an 
artificial person is, that whilst the former may do any act 
which he is not prohibited by law from doing, the latter can 
do none whicl: the charter giving it existence does not express- 
ly, or by fair inference, to enable it to perform its functions au- 
thorize it todo; and when it transcends the limits within which 
it is confined by its charter, its acts are wholly void. Such is 
the case in this instance. The Company had no power to lend 
its obligations to pay money in future, the contract therefore 
made by it with the plaintiff in error, whether it be consider- 
ed a loan of the bonds of the Company, or an exchange of cre- 
dits, is void, and the security taken for the performance of this 
illegal contract, being necessarily void also, cannot be the 
foundation ofany proceeding in a court of justice. 

Having attained this conclusion, it is unnecessary to prose- 
cute this inquiry further, to ascertain whether the contract 
was or was not usurious, as the result of the opinion already 
expressed is, that the decree of the Chancellor must be re- 
versed, and a decree be here rendered dismissing the bill. 











JANUARY TERM, 1843. 


















Brazier v. Tarver. 










BRAZIER v. TARVER. 





1. When a suit is commenced in the name of a person without his consent, and 








earried on fur the beneht of another who claims an interest, the plaintiff on the 
record is author zed to dismiss the suit unless indemnity is given him against 
the costs, but the erroneous action of an inferior Court in allowing such a plain. 
tiff to dismiss his suit can only be corrected by mandamus. 

2. [t is not erroneous however. to refuse to open the time which has been given ig 
such a case to furnish the indemnity. After the time has expired the diseretion 






of the Court is absolute and will not be controlled. 






Wair of Error to the Circuit Court of Lowndes county. 












In the writ and declaration Brazier is named as the plaintiff, 
but iv the progress of the cause he filed an affidavit, stating 
that it was commenced and carried on without his knowledge 
or consent, and he asked that it might be dismissed, and the 
attorney of record required to give security for costs. 

The Court then ordered that the plaintiff of record should be 
indemnified by the person claiming the beneficial interest, by 
bond, with surety, conditioned to pay the plaintiff such costs 
as he miglit be compelled to pay. The order, as entered on 
the minutes, is silent with respect to the time when the indem- 
nity should be given, but was really limited to four months, as 
appears by an entry, nunc pro tunc, made after the cause was 
dismissed. At the next term after the order for indemnity, the 
suit was gismissed, although the person interested then offered 
to give the requisite security. 

The writ of error is not on file, but the assignment of error 
is entitled i: the names-of the parties to the suit, and the judg- 
ment of the Circuit Court dismissing the cause is sought to be 
reversed, on the ground that the security was offered within 
the time allowed by the order actually entered, and that it was 
erroneous to enter the amended order after the case was ended. 


























G. W. Gay e, for the plaintiff in error. 
J. P. Sarroxp, contra. 
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GOLDTHWAITE, J.—The controversy here, is not be- 
tween the plaintiff and defendant to the case, but results from 
a desire in the plaintiff named on the record, to dismiss his suit, 
which is opposed by one claiming to be entitled to carry it on 
for his own benefit in the other’s name. 

We think it very clear, that when a suit is once dismissed at 
the instance of the plaintiff upon the record, that the correct- 
ness of the proceeding cannot be inquired into, upon a writ of 
error; for this course would involve the defendant in a contro- 
versy in which he has taken no part, and in which he has no 
interest. 

We do not doubt that it is the duty of a Court to protect the 
rights and interests of those who are beneficially interested in 
suits or choses in action. Such suitors can, and ought to be 
protected, against the improper interference of the plaintiff on 
the record, but the only mode to correct erroneous action in 
this particular, is by mandamus. 

In the present case, however, we think there was no obliga- 
tion cast upon the Court to open the time limited by the actual 
order entered upon the minutes. It is not material to inquire 
by which order the person in interest was to govern himself. 
If by that entered on the minutes, then, no time being specified, 
the security ought to have been given within a reasonable 
time; and if by the other, within four months. In either event 
the order was not complied with, and although, in matters of 
this nature, the Court might very properly open the order and 
allow further time, its discretion is absolute and will not be 
controlled. 

Judgment affirmed. 
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WHITE v. JOY, usz, &c. 


1. The act of June, 1837, inhibits the bearer of a bond or note from suing thereon 
in his own name, unless he can deduce a title to the same by indorseiment ; con. 
sequently, where a note was payable to S. L, or bearer, an action could not be 
maintained upon it by J. J. or bearer, for the use of S L.—the same not appearing 
to have been indorsed to J. J. or any one else. 


Wait of Error to the County Court of Barbour. 


The defendant in error, for the use of Seaborn Lewis, decla- 
red against the plaintiff in assumpsit, on a promissory ‘note, 
made by the latter, and payable to Seaborn Lewis, or bearer. 
It is not alledged that the legal interest in the note has in any 
manner passed from the payee, or become vested in the plain- 
tif below. A judgment by default was rendered against the 
defendant for the amount of the note with interest and costs. 


Witey, for the plaintiff in error. 
Lewis and Tompkins, for the defendant. 


COLLIER, C. J.—The only question raised by the assign- 
ment of errors is, does the declaration show that the plaintiff is 
entitled to maintain his action. It isan acknowledged rule, 
applying to judicial proceedings, that to authorize a party to 
sue as a plaintiff at law, he must show by the pleadings a le- 
gal interest in himself. Here, the party for whose use the suit 
- was brought, was the payee of the note sued on, and for any 
thing appearing upon the record, had never made another per- 
son its proprietor. The fact that it was made payable to the 
beneficial plaintiff, or bearer, does not make the note suable in 
the name of any person to whom it may be transferred by de- 
livery. The act of June, 1837, “To prevent the institution of 
illegal and oppressive suits in the United States Courts in this 
State,” expressly inhibits such a mode of passing the legal title 
in a bond, note, &c. 4 

It is insisted for the defendant in error, that as no injury can 


’ 
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result to the plaintiff by sustaining the judgment which has 
been rendered, it should not be vacated. It is certainly true, 
that the test of error in mary cases of irregularity is, can the 
party complaining be prejudiced ; but the present is not a case 
of that character. Here the error is found in limine, and 
cannot be cured by ulterior considerations. 

The judgment of the County Court must be reversed, and 
the cause may be remanded if the defendant in error de- 
Sites it. 





LOCKHART er at v. McELROY. 


1. An execution may be superseded if an unjust or improper use is attempted to be 
made of it, although the execution be authorized by the judgment. 

2. Where two judgments exist for the same debt, the payment of one is a satisfac. 
tion of both ; and the attempt to coerce the payment afterwards, by execution is 
an abuse of the process of the Court, which may be arrested by supersedeas. 


Error to the Circuit Court of Russell. 


This proceeding was commenced by motion, in the Court 
below, by the defendant in error, against the plaintiff in error, 
as Coroner of Russell county, and his sureties, for failing to 
thake the money on an execution, which it was alledged could 
have been made by due diligence, upon which the plaintiff ob- 
tained a judgment for the amount of the execution, with ten 
per cent. damages thereon. 

An execution haviug issued thereon, the plaintiffs in error 
presented their petition to the Judge of the Circuit Court, al- 
ledging in substance that at the same time the execution was 
im the hands of the plaintiff in error, as coroner, an execution 
was also in the hands of the sheriff of the county, against the 
same defendant, upon which the sheriff levied and sold a suf- 
frient amount of property to satisfy the execution. That af- 
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an order was made by the Court, directing the sheriff to pay 
over to the plaintiff in execution the amount due thereon, it 
being the same for which judgment had been rendered against 
the coroner, and that the amount due thereon was, in fact, paid 
over, and payment again insisted on not by the plaintiff in ex- 
ecution but by an irresponsible individual. The prayer of the 
petition is, that the execution be superseded, and satisfaction 
of the judgment entered. 

The Judge granted the petition and directed a supersedeas 
to issue. 

At the return term of the supersedeas, the defendant in error 
demurred thereto, and the demurrer was sustained by the 
Court, and judgment rendered against the plaintiffs in error. 

From this judgment they prosecute this writ, and assign for 
error the judgment of the Court sustaining the demurrer. 


Guwn and Betsen, for the plaintiffs in error, cited 5 Porter, 
103; 1 Johns. 426; 15 id. 395; 2 Caines, 254; 1 Johns. 
Chan. 49. 


HEYDENFELDT, contra. 


ORMOND, J.—At common law the writ of audita querela 
was provided for redress, where a matter of discharge had aris- 
en after the judgment, as payment or release. This proceed- 
ing wasin the nature of a bill in equity. [1 Bac. Ab. 307; 3 
B. Com. 405. ] 

It has however gone into disuse from the summary juris- 
diction exercised by the common law Judges, granting relief 
on motion, and staying proceedings during vacation, until ap- 
plication can be made to the Court during term time. 

The ground of this jurisdiction is the power and the duty of 
all Courts to prevent the abuse of its process, where an impro- 
per or unjust use is attempted to be made of it. Many statutes 
have been passed in England regulating the modes of proceed- 
ing in such cases, and in this State we have an act declaring 
that “ The Judges of the Circuit Courts respectively shall have 
power and authority in vacation to supersede any execution 
when it shall satisfactorily appear to them that the same shall 
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have improperly issued from the clerk’s office of any of the 
Circuit Courts.’ A bond was required to be executed by the 
party obtaining the supersedeas, which bond, if the superse- 
deas was set aside, had the force and effect of a judgment. 
[Aik. Dig. 165.] 

In Fryer v. Austill, |2 Stewart 120,] this Court held that re- 
lief could not be obtained under this statute, unless the execu- 
tion had improvidently issued, where the proceedings had the 
appearance of fairness. But this seems too narrow a view of 
the statute, and would deprive it almost entirely of its benefi- 
cial effects. To confine it to those cases alone, where the judg- 
ment did not warrant the execution, and thus leave unprovid- 
ed for the almost infinite variety of cases where an improper 
or unjust use is attempted to be made of an execution which 
has rightfully issued, and thus drive the parties to seek the ex- 
pensive aid of a Court of Chancery, would seem to defeat the 
very object the Legislature had in view. For it must be borne 
in mind, that the Judges did not derive their power to act in 
such cases from the statute—the whole object of which seems 
to have been to make the practice more efficient, by giving to 
the bond executed by the party making the application, the 
force of a judgment, if he failed in establishing his case. 

The substance of the facts stated in the petition for a super- 
sedeas in this case is, that an execution for the same debt was 
in the hands both of the sheriff and coroner—that the sheriff 
made the money on the execution in his hands, but failed to 
pay it over—that a motion was made against the coroner for 
failing to make the money on the execution in his hands, and 
that, on motion, a judgment was rendered against him for the 
amount of the execution and ten per cent. damages thereon— 
that subsequently the sheriff paid the debt, yet the judgment 
against the coroner is attempted to be enforced by execution 
against him, not only for the damages but also for the amount 
of the judgment, although discharged by the sheriff. 

As the paymeut by the sheriff was a discharge of the judg- 
ment, it was in equity a satisfaction of the judgment against 
the coroner, which was founded on it, except for the ten per 
cent. damages, and the attempt to enforce the execution against 
the coroner, and thus obtain a double satisfaction was clearly 
unjust, and an abuse of the process of the Court. It was there- 
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fore the duty of the Judge, on these facts being properly pre- 
sented, to grant a supersedeas to so much of the execution as 
was issued for the amount of the judgment discharged by the 
sheriff, leaving it in force for the damages of ten per cent., to 
which the plaintiff was entitled by his judgment. 

The proceeding in the Circuit Court upon the return of the 
supersedeas, although not very regular, must be considered as 
a motion to quash the execution, upon a statement of facts, 
which the opposite party admitted to be true. 

Thus considered, the judgment of the Court is erroneous; it 
should have been, that the execution be quashed, except for 
the damages of ten percent. The judgment must therefore be 
reversed, and the cause be remanded, that the plaintiff may, 
if he thinks proper, controvert the facts set forth in the peti- 
tion: 


BELL v. CROSBY & Co. 


1, When partners sue on a note payable to the firm, proof of the partnership as 
alledged cannot be required unless it is denied by a plea in abatement. 


Wait of Error to the Circuit Court of Conecuh county. 


This is an action of assumpsit on a promissory note, payable 
to John Crosby & Co. and the suit was by John, Joseph C. and 
William Crosby, as co-partners, using the name of John Cros- 
by & Co. Upon the trial of the case, on the general issue, no 
other evidence than the note was given, and the defendants 
insisted the partnership ought to be shown, and requested the 
Court so to instruct the jury. This was refused and excepted 
to. It is now assigned by the defendant as error. 


J. H. Erwin, for the plaintiff in error, cited Bell v. Rhea, 
Conner & Co. 1 Ala. Rep. N. S. 83. 
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Less tre, for the defendant, insisted that the case was con- 
trolled by the act of 1839, [Meek’s Sup. 113, §5,] and that the 
case cited by the plaintiff was a decision upon a declaration 
drawn before the passage of the act referred to. 


GOLDTHWAITE, J.—The fifth section of the act of 19th 
January, 1839, relieves plaintiffs from the necessity of proving 
that they coustitute the firm as alledged in the declaration un- 
less this matter is directly put in issue by plea in abatement. 
There being no such plea in this case, the refusal of the Circuit 
Court to give the charge requested was correct. 

The case of Bell v. Rhea, Conner & Co. [1 Ala. Rep. N. §, 
83,] is not a decision upon this statute, for the pleadings in that 
suit were previous to its enactment, and therefore controlled 
by the law as it formerly stood. The report of the case omits 
the date of the writ and this omission has probably induced he 
mistake of the plaintiti’s counsel. 

Let the judgment be affirmed. 





Dor Ex pEmM MILLER v. CULLUM. 


1. Where a map is referred to in a grant or deed, as indicating what is intended to 
be conveyed, it is considered as a part of the conveyance, and may be referred to 
for the purpose of aiding in the identification of the land, showing its form, loca- 
tion, &c. 

2. Whether a monument, or boundary referred to in a conveyance, is identical with 
that found upon the ground, and which is supposed to answer to it is, when dis- 
puted, a question of fact for the jury. 

8. It cannot be assumed asa legal conclusion, because a plot accompanying @ sur- 
vey, and which traces its lines, seems to indicate the point of beginning to be at 
or near the mouth of a branch running into a navigable stream, that, therefore, 
the mouth of the branch shall ever after be regarded as the starting point in ad- 
measuring the land, or ascertaining its location. 


Wait of Error to the Circuit Court of Mobile. 
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This was an action of ejectment against the plaintiff in error 
to recover the possession of a tract of land situate in the city 
of Mobile, and described in his declaration as follows, viz:— 
Beginning at a point in the county of Mobile, on the sectional 
line between section number twenty-seven and thirty-four, 
and twenty-six and thirty-five, towuship number four, south, 
range number one, west, and distant eight chains and thirty- 
nine links north from the corner post of said section, thence 
south eighty two degrees east, the distance of thirty-one chains 
tothe mouth of a bayou on Mobile bay, opposite the house 
called the Pavillion, thence northerly at right angles with said 
last mentioned line five hundred feet, thence north eighty-two 
degrees west, to the sectional line running between sections 
twenty-seven and thirty-four, and twenty-six and thirty-five, 
thence on said line to the place of beginning. 

The cause was trie! on the plea of uot guilty, anil a verdict 
being found for the defendant, a judgment was rendered ac- 
cordingly. 

On the trial the plaintiff gave in evidence a concession for 
the land in question, made by the intendant, &c. of Florida, in 
1807, with a plot thereto attached, the configuration of which, 
so far as material is here shown. 














He also proved the confirmation of the concession by the 
United States, and adduced a certificate of survey and patent 
certifica’e forthe same. Further, he “ gave in evidence con- 
veyances from the Spanish grantees to himself for land at the 
south’ side of sail tract, and proved that he was in possession 
of the land sued for, till about 1835 or 6, when persons under 


whom the defendant claimed, took possession”’ of the sa:ne. 
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The plaintiff claimed that his southern boundary was a 
line commencing at the mouth ofa branch, at the edge of the 
bay, as shown by the plot. 

The defendant claimed, that the boundary was at a point 
about three chains or more north-east from the mouth, and in- 
troduced proof that there was a pine and laurel at a place eor- 
responding with the point marked B., and that by measuring 
one hundred and fifty perches from B., at right angles with the 
forth boundary of the tract, it reached the bay at the place 
contended for by him; and that there were marks on trees to 
be found at that place, and a line marked on trees running west 
from that point. 

The plaintiff proved that a line running north from the mouth 
of the branch was marked on the trees, and offered proof that 
this was the true line of the Spanish and American surveys, 

The plaintiff prayed the Court to charge the jury as follows, 
viz: “ That the survey of the land commenced at a point mark- 
ed A. on the plot, and that the point at the mouth of the braneh 
must govern—that it was not competent to commence at the 
point B. and measure the distance to the bay to ascertain the 
starting point, if it indicated a place different from the point 
A. at the mouth of the branch; that they could not disregard 
the mouth of the branch as a starting point in the survey, to 
find where the true line started from; and that the point A. at 
the mouth of the branch controlled the survey, and could not 
be departed from.”” The Court declined to give the charge as 
requested, and instructed the jury that this was a question of 
boundary merely, and the title of the plaintiff not being dispu- 
ted, it was only necessary that the premises sued for should be 
covered by the patent under which he claimed. The first con- 
sideration for them was,to ascertain from the evidence the lines 
of the plaintiff, as they were run and marked on the ground; 
if these lines could be ascertained, the land within them was 
the plaintiffs, and no more, without regard to their beginning 
or conclusion, or the quantity of land. But if they could not 
ascertain the lines as they were originally run and marked up- 
on the ground, then they must find the beginning, and run out 
the plaintiff’s land aceording to coursesand distances mention- 
ed in the grant; that the letter A. as marked on the map of the 
Spanish grant was contemplated as its beginning, but whether 





JANUARY TERM, 1843. 579 





Doe ex dem Miller v. Cullum. 








— 


the letter A. was placed at the mouth of the branch or not, was 
a question of fact for their determination. To all which the 
plaintiff excepted, &c. 

The plot is referred to in the report of the Surveyor General 
of West Florida, which accompanies the concession, and is ex- 
planatory thereof. But iie exact locatiou of the land is not 
stated, or so described on the plot as to show whether the 
southeastern corner, represented by A. is located at the mouth 
of the branch, or a few chains north-east of that point. Though 
the length of the lines is shown, and it is stated that the point 
B. was attained by “course and direction found and taken from 
the point A.” 

The survey made under an order from the Surveyor of the 
United States land for this State, describes the south-east cor- 
ner as the starting point, and locates that corner forty links east 
of the mouth of a bayou, indicated by the grant. 


Srewant, for plaintiff in error. The Spanish and Ameri- 
can surveys are identical. Each commence on the bay at the 
mouth of a branch. The Spanish survey evidences this by 
the plot where the branch is tra-ed and the letter A. affixed, 
which is recognized in the grant as the point from which cour- 
ses and distances are computed. The American survey des- 
cribes the branch as the starting point, and from thence the 
courses and the distauces are to be ascertained. 

The proof shows that there was such a branch as the plot indi- 

cates; also, that there was a line running back from its mouth, 
Evidence was offered to identify this as the line of the Spanish 
and American surveys, and the contest was as to the south- 
ern boundary of the tract. 
- The ascertainment of the south east corner of the land em- 
braced by the concession, is not a question of fact. The recital 
in the Spanish and American surveys determine that it is the 
mouth of the branch, and this determination is not the less con- 
elusive because marks are found on trees corresponding with 
the assumed corner of the defendant. [6 Mass. Rep. 133; 8 
Wend. Rep. 183.] 

The evidences of title do not identify with exactness the land 
but refer to plots and surveys as showing the form, courses, 
distances and confines, “atural and artificial.” These are 
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thus made a part of fie title. {Hagan v. Campbell & Cleave- 
land, 8 Porter’s Rep. 28-9, 31; 17 Mass. Rep. 211; 4 Wheat. 
Rep. 445.] The line assumed by the defendant does not ap- 
pear to appertain to any survey, aud cannot prevail agaiust 
that, which the United States has recognized as the true one, 

The commencement of a survey controls the other parts of 
it. [8 Wend. Rep. 183.] Natural boundary controls course 
and distance. [4 Wheat. Rep 447; Hardin’s Rep. 369; 2 
Mass. Rep. 380.] The mouth of a creek overrules marked 
trees, because it is more stable, and canuot be falsified as trees 
may. [6 Cow. Rep. 717.] 

To ascertain the south line, it was not permissible to begin 
the survey at B. and run south, for the survey begins and clo- 
sesat A. (5 Hammonds Rep. 584.] Nor was it correct to 
run the eastern line the exact length indicated by the plot, it 
should be coutinued nutil the vatural object called for was 
reached. [5 Pick. Rep. 135.] 

The United States survey is evidence of the lines, as run on 
the ground, and must be so regarded; if it is in conflict with 
the Spanish, the latter must yield, or the grautee would be au- 
thorized ‘o claim under both titles. 

The question of boundary is not one exclusively of fact, but 
is a mixed question of law and fact. The instructions asked 
were proper, considering the nature of the evidence,and should 
have been given. 

The couusel for the plaintiff also cited | Mete. & Perk. Dig. 
Title Boundaries, §15, 36, 60, 61, 63, 66,67, 70, 76, 87,89, 90, 
99, 104, 105, 106. 


CAMPBELL, for the defencant. The authorities all seem to 
establish that the decision of the Circuit Judge is correct. The 
line surveyed and marked on the ground is the original line, 
made and understood by the parties to the grant; the map is 
only to afford evidence of it in case of the decay of the monu- 
ments. [17 Johns. Rep. 29; 16 id. 257; 7 Wheat Rep. 7; 1 
Peters C. C. Rep. 496; 3 Peters Rep. 96; see also 1 Mete. 
and Perk. Dig. Title Boundaries, where the cases are col- 
lected. 
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COLLIER, C. J.—The question arising upon the prayer of 
the plaintiff for instructions to the jury is, whether the mouth 
of the braach traced on the map, which accompanies the Span- 
ish and American surveys in question, isthe true point of be- 
ginning, in order to ascertain the precise tract of laud embrac- 
ed by them. 

It is true, that where a map is referred to in a grant or deed 
as indicating what is in enced to be conveyed, it is regarded 
as a part of the conveyance, aud may be referred to for the 
purpose of aiding in the identification of the land, showing its 
form, location, &c. Yet it can rarely, if ever, happen that it 
will be drawn with so much exactness as to show, without the 
aid of parol proof, at what precise poiut corners aud lines are 
placed and marked. The identical monument or boundary 
referred to in a conveyance, is always subject to parol evi- 
dence; aud wiien disputed, it must be left to a jury to say 
which was intended. [Claremout v. Carlton, 2 N. Hamp. 373; 
Blake v. Doherty, 5 Wheat. Rep. 359; Linscott v. Fernald, 5 
Greenl. Rep. 496; Wiug v. Burgis, 13 Maine Rep. 111; Wa- 
terman v. Jolson, 13 Pick Rep. 267.] In the last case cited 
the deed described land as bounded on a pond, designated by 
name; it appeared that it was a natural pond, which was rais- 
ed more or less at different tines, by means of a dam existing 
and in use at the time of the conveyance, so that there was a 
latent ambiguity. Zhe Court held, that parol evidence was 
admissible to show, that a certain line was agreed on, and 
understood at the time of the conveyance as the boundary of 
the pond. 

It has been held. that natural or artificial monuments control 
the plan ofsurvey referred to in a deed, [Esmond v. Tarbox, 7 
Green|. Rep. 61;] aud they alsoas a gencral rule are consider- 
ed to furnish more certain means of discovering the land con- 
veyed than courses and distances. [Davis v. Rainsford, 17 
Mass. Rep. 207; Wendell v. The People, 8 Wend. Rep. 183; 

Preston’s Heirs v. Bowmar, 6 Wheat. Rep. 580.} In Jackson 
v. Moore, |6 Cowen’s Rep. 717,] the Court say, “ What is 
most material and most certain ina description, shall prevail 
over that which is less material and less certain. Thus, 
course and distance shall yield to natural and ascertained ob- 
jects; as a river, a stream, a spring or a marked tree.” (1 
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Cow. Rep. 612; 5 Cow. Rep. 371; 7 Wheat Rep. 10.] But 
this rule is not without its exceptions, these are to be ascetain- 
ed by a reference to the reason or principle of the rule itself, 
Raiione cessante, ipsa lex cessut. Thus, where by giving to 
monuments a controlling influence, absurd consequences would 
eusue, or where it is obvious that courses and distances fur- 
nish the most certain guide to the location and quantity of the 
land, the latter should be followed. [Davis et al v. Rainsford, 
17 Mass. Rep. 210; Chinoweth et al v. Haskell’s lessee et al, 
3 Peters Rep. 92.] 

In Jackson v. Wilkinson, [17 Johns. Rep. 156,] it was de- 
termined, that where the place of beginning a survey is fixed 
aud certain, the line must be run from that point, according to 
the courses and distances, in order to ascertain the precise po- 
sition of a tract of land. [See also Wendell v. The People, 8 
Wend. Rep 183.] 

When a line is actually run, it is said that it will, as traced, 
constitute the true boundary. “ But whether the line was 
ever actually run or marked, and if it were so designated, 
where it was,are not deductions of law or matters of construc- 
tion, but are facts to be ascertained and settled by a jury, 
and a Court should not, by construction, fix the line, if there 
be any proof whatever tending legitimately to show, that it 
was actually run, and where.” {Dimmitt v. Loshbrook, 2 
Dana’s Rep. 1.] 

The charge prayed assumed as a Jegal conclusion that the 
letter A. as marked on the map, was intended to designate the 
mouth of the branch, from the fact that they seemed to be pla- 
ced at the same point. None of the papers made by the Span- 
ish authorities for the purpose of conferring a title on the gran- 
tees, make any reference in terms to the branch; they speak of 
the Bay of Mobile being the eastern boundary of the tract, re- 
fer to the map, and A. as the point where the survey begins. 
Now it seems to us that it would be a most unwarrantable as- 
sumption, to hold that the place intended by A. is identical 
with the mouth of the branch, merely because of their appa- 
rent proximity upon paper. But suppose the Spanish conces- 
sion in totidem verbis had recognized the mouth of the branch, 
as the north-east corner of the tract at the time it was surveyed 
would it not be admissible to show, that owing to alluvial de- 
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posits and other causes. the locality had been changed, so as 
by an adherence to it, greatly to increase or diminish the quan- 
tity which passed by the grant, or to change the form of the 
plot? Would that point still control the survey, as the place of 
beginning? We should incline to the opinion, that it would 
under such circumstances be allowable to show, the precise 
point on the bay intended as the corner, though the natural ob- 
ject designated had been gradually removed by natural causes, 
The branch is doubtless an inconsiderable body of water to 
which no riparian privileges are attached, and by the mere 
shifting of its bed or mouth caunot be allowed to subtract from, 
or add to, the soil of contiguous proprietors. 

The plaintiff’s counsel is mistaken in supposing that the sur- 
vey made under the authority of the United States, places the 
north east corner at the mouth of the branch. It is expressly 
stated in the return made to the surveyor, and approved by 
him, that that corner is “forty links east of the mouth of a 
bayou, as indicated by the grant,”’ &c. 

The prayer of the plaintiff, as the case is presented by the 
bill of exceptions, appears to have been for an entire charge, 
though it embraces several distinct propositions; and as it mis- 
took the law in one very important particular, it was not error 
to overrule it im toto. To escape the consequences of a sweep- 
ing decision against him, it is most advisable for counsel to 
move instructions upon each point separately ; the Court is not 
bound to distinguish what is proper from what is improper. 
This point has been repeatedly adjudged, both by this aud 
other Courts. 

The charge given laid down the law correctly. It assumes 
what the facts show to be true. that the controversy was in re- 
‘ lation to boundaries, and that the jury were to inquire whether 
the land in controversy was covered by the grant and patent cer- 
tificate which were given in evidence. That they should, if 
practicable, ascertain from the evidence the lines of the land 
covered by the plaintiff ’s claim, as they were run and marked 
on the ground ; if these could be ascertained, the land within 
them was the plaintiff’s without regard to quantity or the be- 
ginning or conclusion of the lines. But if the lines could not 
be ascertained as originally run and marked, then they must 
find the beginning, and run out the land according to courses 
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ked on the map aceotinpanying the grant, indicated the place of 
beginning; whether that was at the mouth of the branch or not, 
was a question of fact forthe determination ofthe jury. That 
this charge is unexceptionable, it is ouly necessary to refer to 
the law as we have stated it from the books cited. 

From the view taken it results that the judgment of the 
Circuit Court is (ree from error, aud it is cousequently affirmed. 





BROCK et at v. YONGUE er at. 


1. A plaintiff in ejectment must recover on the strength of his own title, and if 
that is not sufficient to enable him to maintain the action, it is unimportant what 
the title of the defendant is. 

2. When the plaintiff in ejectment claims by a sale under execution, it is not ne- 
cessary that he should deduce a regular chain of title subsisting in the defendant 
in execution ; it is sufficien: if he showsa legal title in the defendant at the time 
of the rendition of the judgment. 

3. The rule that this Court will not reverse a judgment though the Court below 
may have erred in its charge to the jury, where it is clear from the entire record 
that the plaintiff cannot recover, is confined to those cases where the matter re- 
lied on to affirm the judgment, notwithstanding the error of the Court, is uncon- 
troverted. 


Error to the Circuit Court of Talladega. 


This was an action of trespass to try title by the plaintiffs 
against the defendant Yongue, Joseph H. and Jacob T. Brad- 
ford, being admitted to be the landlords of the defendant were 
permitted to defend for, and with him as tenant in possession 
and having pleaded uot guilty a verdict was found in their fa- 
vor, on which the Court rendered judgement. 

A bill of exceptions taken at the instance of the plaintiffs in 
error discloses that it was proved, on the trial that a judge- 
ment was obtained by Loney W. Madison, and Edmund F. 
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Lattimore, against David Conner in the Circuit Court of Talla- 
dega for eight hundred and eight dollars. That an execution 
issued in June, 1838, was returned not satisfied, and that an 
alias and pluries were also issued and returned in the same 
manner. That on the 6th July, 1840, an alias pluries issued 
and was levied by the sheriff on certain lands, being the same 
sued for in this action, as the property of Conner, the defen- 
dant in execution, which after due advertisement were sold 
by the sheriff to the plaintiffs for thirty-five dollars, and a deed 
executed by him to them therefor. 

It was further proved that a writ of error bond was execut- 
ed by Conner, the defendant in execution, with surety in Sep- 
tember, 1838, the cause taken to the Supreme Court, and the 
judgment affirmed at the February term, 1839. That a certifi- 
cate of affirmance was issued by the Clerk of the Supreme 
Court on the 15th June, 1841, and was received by the Clerk 
of the Circuit Court shortly after. The Clerk’s cost and Coun- 
ty tax had been paid as appeared by an entry on the execu- 
tion docket, but whether before or after the execution issued 
on which the sale was made, the Clerk did not know. 

The Clerk testified that the execution which issued anterior 
to the one on which the property was sold had been superseded 
by a writ of error, coram vobis, having issued before any cer- 
tificate of aflirmance from the Supreme Court was sent to 
him. 

It further appeared that neither the original bond executed 
by Conner for the writ of error, nor a copy thereof was on file 
in the Clerk’s office. but that the original was sent with the re- 
cord to the Clerk of the Supreme Court,and that executions 
were regularly issued on the judgment, as if no writ of error 
had been taken. 

It was also proved that one Walker was liable for the same 
debt on which the judgment against Conner was founded. 
That a judgment was obtained against him and fully discharg- 
ed by payment to the plaintiff before the execution on which 

«the land was sold was issued, but no satisfaction had been en- 
tered on the judgment against Conner, although it was entirely 
satisfied except the costs. 

It was also proved that at the rendition of the judgment and 
issuance ofthe first execution, Conner was in possession of the 
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land sued for—that after the issuance of the first execution, 
Conner conveyed the land to one Wyche, in trust to secure one 
Hall as surety of Conner—that afterwards Conner and Hall 
united in a conveyance of the and to the Bradfords, who subse- 
quently sold the same to the defendant. Yongue executed to 
him a bond for title, and put him in possession, who vouched 
the Bradfords to defend his title. 

Upon this testimony the plaintiff moved the Court to charge 
the jury— 

1. That if they believed the defendants had no other title to 
the lands sued for than that acquired by virtue of the deed of 
trust, and by virtue of conveyances made by the defendant in 
execution since the rendition of judgment, and since the issu- 
ance of the first execution thereon, they should find for the 
plaintiffs. 

2. That the defendants were estopped from denying that 
Conner had title. That to entitle the plaintiffs to recover, it 
was only incumbent on them to show the judgmeut, execution 
and sheriff’s deed. Which charge the Court refused to give, 
and instead thereof, charged, that if the plaintiff had not shown 
title to be in Conner at the rendition of the judgment, or issu- 
ance and levy of an execution, by a regular chain of title from 
the government of the United States down to Conner, they 
should find for the defendants. To the refusal to charge and 
to the charge as given the plaintiffs excepted,and now assign for 
error. 








S. F. Rice, for plaintiff in error, insisted that the charge mo- 
ved for should have been given. That there was no necessity 
to prove the title of Conner, the defendant in execution, at the 
rendition of judgment, because the defendants in this suit, as 
well as the plaintiffs, claim through Conner. He cited 12th 
Johns. Rep. 213; 3 Wash. C. C. R. 546; 10 Johns. 291; 7 id. 
186, 277; 4 id. 202,16; 10 Wheat. 223; 1 Caine’s, 444; 2 id. 
215; 3id. 188; 4 Cowan, 599; 7 id. 637; 9 id. 233; 8 Wen. 
620; 13 Johns. Rep. 97; 14 id. 224. He argued that this 
was the only question presented on the record, and that no 
point was presented as to the fact that the execution was su- 
perseded by a writ of error bond, at the time the sale was 
made. 
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CuiiTonand Sis Parsons, contra,contended that conceding 
the argument of the opposite counsel to be generally true, that 
it did not appear in this case that the deed of trust to secure 
Hall and the conveyance by Hall and the defendant in execu. 
tion to the Bradfords, had been delivered or accepted by them, 
or that they relied on those deeds for title to the premises; and 
cited 20 Johns. 184; 3 Philips Ev. 1283; 1 Johns. Cases, 114; 
10 Mass. 456; 12 id. 461; 3 N. Hamp. 304. And if mista- 
ken in that view, that the charge was correct, because the lien 
of the judgment was destroyed by the execution of the bond 
for a writ of error. 


ORMOND, J.—This was an action of trespass to try title, 
The plaintiff claimed under a sale by execution. It is very 
certain that the plaintiff in ejectment must recover by the 
strength of his own title; if that is not sufficient to enable him 
to maintain the action, it is a matter of profound indifference 
to him what the title of the tenant in possession is. The 
charges moved for, therefore, which are based on the suppos- 
ed insufficiency of the title of the defendant, were properly re-, 
fused. 

In the charge given, however, the Court erred. The sub- 
stance of the charge is, that the plaintiff was bound to shew a 
regular chain of title from the United States down to the de- 
fendant in execution, at the time of the rendition of the judg- 
ment. Asit respects the title of the defendant in execution it 
was only necessary to show that it was a legal title, subsisting 
in the defendant at the rendition of the judgment. Such as it 
was, it passed to the purchaser by the sale under the exe- 
cution. 

It is, however, insisted that this Court will not reverse be- 
cause it appears from the record that the judgment under 
which the plaintiff derives his title had lost its ien by a writ of 
error having been sued out and a bond given to supersede the 
execution, and that the defendant’s title accrued while the writ 
of error was pending, and before the affirmance of the judg- 
ment. 

It is true that this Court will not reverse a judgment, though 
the Court may have erred in its charge, where it is clear from 
the entire record that the plaintiff never can recover, and such 
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would be the consequence of the facts here supposed, as was 
held by this Court in the case of Campbell v. Spence, at the 
present term. It appears, however, that there was some con- 
troversy about the bond executed to obtain a supersedeas, and 
without intending to intimate that the fact that the bond was 
taken by a deputy clerk, or sent to this Court with the record, 
would vary the case, it is sufficient that these questions are 
contested, to prevent the application of the rule above stated. 
A proper case for its application would be one where the mat- 
ter relied on to affirm the judgment, the error of the Court not- 
withstanding, was uncontroverted. 
Let the judgment be reversed and the cause remanded. 





EDGAR v. COOK, Apm’r. 


1, A clause in partnership articles, by which the partners agree that the partner- 
ship shall continue for a specified time, notwithstanding the death of one or 
more oi the partners, has not the effect, even when considered in connection 
with the act of 1839, [Meek’s Sup. 181,] to render the administrator of the es. 
tate of a deceased partner lable at law upon a contract made by the surviving 
partners. 


Warir of Error to the Circuit Court of Wilcox county. 


This is an action of assumpsit against Cook, as the adminis- 
trator de bonis non of Jesse W. Norwood, deceased, on seve- 
ral notes described in the declaration, as made by the firm of 
Garrison, Ryan & Co. of which firm Norwood is averred to 
have been a member. 

An agreed case was made between the parties, which de- 
clares these facts: 

In February, 1837, Jesse W. Norwood, William C. Garri- 
son and Joseph S. Ryan, entered into co partnership, under the 
firm name of Garrison, Ryan & Co. for the purpose of mer- 
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chandizing, at Prairie Bluff, Alabama. By the articles of 
agreement between these parties, it was stipulated that the 
partnership should continue for the term of five years, and this 
notwithstanding the death of either partner. Norwood wasto 
put in the business eleven thousand dollars, and the others 
contributed nothing except their personal services. The pro- 
fits at the end of the term, after paying Norwood the sum ad- 
vanced by him, were to be equally divided between the part- 
ners or their personal representatives. 

Norwood died on the 29th July, 1837, and in the fall of the 
same year Garrison purchased, in New York, the goods for 
which the notes were given, for the firm, and signed with its 
name. The goods were purchased and the notes dated 9th 
September, 1837. Garrison, when he purchased the goods, 
disclosed the fact of Norwood’s death, and showed the articles 
of partnership. Before this period the firm had transacted no 
business, except to purchase a lot and build a store house. 

Administration was granted on Norwood’s estate the 29th 
August, 1837, to the defendant, Daniel Cook, C. M. Pegues, 
A. M. Norwood, and Joseph S. Ryan. These afterwards re- 
signed, and letters of administration, on the 20th day of No- 
vember, 1837, were granted to Cook alone. 

On the 25th of January, 1838, Garrison, Ryan and Cook, the 
administrator, made an agreement in writing, under seal, recit- 
ing the substance of the articles of partnership and agreeing 
that the same should that day be dissolved. At the same time 
another agreement, under seal, was executed by them, and by 
its terms Garrison and Ryan alone were authorized to collect 
the debts due the firm. On the same day Garrison and Ryan 
executed a bond, with security, to Cook, as administrator, to 
pay all the debts of Garrison, Ryan & Co., and Cook executed 
to Garrison and Ryan his bond, whereby he acknowledged to 
have received from them the capital invested by Norwood, 
and obliging himself to save them harmless from all claims by 
the administrator or distributees of Norwood, for the money 
advanced and for the profits of the concern. 

The business of the firm, under the name of Garrison, Ryan 
& Co. continued up to the 25th January, 1838, in pursuance of 
the articles of partnership, and then it was dissolved bv the 
agreement of the survivors and Cook, the administrator. 
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The Circuit Court gave judgment in favor of the defendant, 
and this is now assigned as error. 


Daren, for the plaintiffs in error, cited 7 Peters, 594; Coll- 
yer on Part. 120; Story on Part. 275, 299, and notes. 


Peck, contra. 


GOLDTHWAITE, J.—The only matter to be determined 
in this suit is, whether a clause in partnership articles, by which 
the partners agree that the partnership shall continue for a spe- 
cified term, notwithstanding the death of one or more of the 
partners, can have the effect, when considered in connection 
with the act of 1839, to render the administrator of the estate 
of a deceased partner liable at law upon a contract made by the 
surviving partners. 

The effect of a clause in partnership articles, like those be- 
fore us, to confer rights on the surviving partners, or to impose 
duties on the personal representatives of ove, that dies has 
not been ascertained by any judicial decision, so far as we 
have been able to ascertain. There are cases, however, clear- 
ly settling,that when a trade is carried on in consequence of di- 
rections in the will, that the general assets of the testator are 
not responsible, but only such as are directed to be invested in 
the business. [Ex parte Garland, 10 Vesey, 110; Ex parte 
Richardson, 2 Back, 202, cited in Collyer on Part. 356.] - And 
if this trade is a partnership the executor becomes a partner, 
and is individually responsible as such, although the trade is 
carried on for the benefit of appointees under the will. [Ex 
parte Garland, before cited; Weightman v. Townroe, 1 M. & 
S. 412; Alsop v. Mather, 8 Conn. 587. ] 

As such consequences follow the act of intermeddling witha 
partnership, it is perfectly evident that it must be optional with 
the executor, even where an apparent duty is imposed by the 
will, to refuse to connect himself with the business by receiv- 
ing the profits; and it seems to be equally evident that an ad- 
ministrator cannot prejudice the interests of either creditors or 
distributees, by connecting himself with the surviving partners 
of his intestate. 

The consequence of these principles is, that if an administra- 
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tor chooses to continue the funds of his intestate in a partner- 
ship, to be used for the purpose of the trade and for a commu- 
nity of profit, he makes himself personally responsible, and a 
creditor of the concern has no remedy against the estate. 

It is not our intention to determine what the effect of such a 
clause is as between the partners themselves, or how far a cre- 
ditor of the surviving partners, who becomes such after the 
death of one co-partner, has a right to pursue the specific fund 
invested by the deceased partner in the firm, and afterwards 
withdrawn by his administrator, because this case is not now 
presented in a proper condition, or with proper parties, for 
such a determination; but it is allowable to remark, that even 
in that respect the case is not free from difficulty. Ifsuch a 
clause is effectual for any period after a death intervenes, there 
is much difficulty in assigning a limit to the continuance of a 
partnership. So likewise it might be urged, that it was con- 
trary to public policy that the entire effects of a deceased per- 
son should be tied up from his creditors to abide the result of a 
long continued and, perhaps, hazardous business. 

On the other hand, it is by no means clear that such clauses 
can have been introduced in such articles for so long a period 
without having been considered by the profession as having 
some legal effect. Whether they have any, orif any, what ef- 
fect, has yet to be settled. [See Gratz v. Bayard, 11S. & R. 
41.] 

The cases to which we have adverted seem to leave no doubt 
that in such a case as this, the creditor has no claim upon the 
general assets of the estate, and as the effect of a judgment in 
this suit would be to subject them, the right must grow out of 
the statute to which our attention has been called, if it exists at 
‘all. This statute provides, “That when any person shall have 
-acause of action against any co-partnership, any of the mem- 
bers of which may have died, such person shall be permitted 
to sue and recover of the representatives of the deceased part- 
ner, without having first prosecuted the surviving partners to 
insolvency, any law, usage or custom to the contrary notwith- 
standing: Provided, &c.”’ [Meek’s Sup. 181.] 

The act evidently cannot be construed to give a right of ac- 
tion against the personal representative of the deceased part- 
ner, except in those cases where all the assets of the estate 
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could be made subject to the judgment. Having shown that 
whatever may be the rights of the plaintiffs here, they do not 
extend thus far, it follows that the statute has no operation on 
the case before us. 

Judgment aflirmed. 


HOWARD AND HOLMAN v. KENNEDY’S Exn’s. 


1. The judgment in ejectment is binding only on the parties thereto and their pri- 
vies; and one whose possession is distinct from that for which the action is 
brought, cannot be ousted by an execution. But the defendant by a transfer of 
his possession pendeate lite, cannot defeat the action; the plaintiff, notwith- 
standing, may proceed to judgment and eject the assignee. 

2. Where under a judgmert by default against the casual ejector, a person in pos- 
session who was a stranger to the proceeding, aad claiming under a title prima 
facie valid, distinct from and disconnected with the plaintiff’s, is ejected, the 
judgment and execution may be set aside, and the person thus ousted let in to 
defend the action. 

3. When a motion by one, who shows prima facie that ne was illegally disposses- 
sed ander a judgment and execution in ejectment, has been made to set the same 
aside, is overruled, the plaintiffs in the motion may prosecute a writ of error. 


Wait of error to the Circuit Court of Mobile. 


This was a motion by the plaintfffs in error, at the Spring 
term of the Circuit Court in 1842, to set aside a judgment by 
default, rendered at the preceding term, in an action of eject- 
ment, in which Doe ex dem Kennedy’s executors was plaintiff, 
and Isaac H. Lewis and Norman Otis, were tenants in posses- 
sion. The motion was founded on these facts: It appears by 
affidavits filed, that the lessee of the plaintiffs in error, in- Nov- 
ember, 1836, brought an ejectment in the District Court of the 
United States at Mobile, for the recovery of a lot in the City of 
Mobile. This lot was then in possession of one Ingraham, as 
the lessee of the representatives of Thomas Mather, deceased, 
who claimed title as derived from the same source as the title 
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the plaintiffs were seeking to enforce; and consequently ad- 
verse to theirs. Service of the ejectment was made on Ingra- 
ham, and the action was fully defended by counsel. In May, 
1838, a verdict and judgment were rendered for the plaintiffs; 
on the 17th July thereafter, a Habere facias possessionem was 
issued, and on the next day the plaintiffs’ attorney was put in 
possession by the Marshal. At the time of the execution of 
this writ, Lewis and Otis were the lessees of Mather’s estate, 
but had left the city and no one was in the actual occupancy. 
The attorney of the plaintiffs continued to occupy the premises 
for them up to 1840, when he let Mr. J. C. Gwin into their 
possession, as a tenant, to the first of November, 1842. 

On the 18th April, 1838, the testator of the defendants’ les- 
sors brought an action of ejectment in the Circuit Court of Mo- 
bile, for the recovery of the south half of the same property, 
of which notice was given to Lewis and Otis, the tenants in 
possession. The plaintiffs’ attorney, who seems to have man- 
aged the property for their benefit, explicitly denies all notice 
of the pendency of the suit ; and avers that he does not believe 
that the plaintiffs or any of their tenants were informed of it. 
Lewis and Otis did not appear to defend, and a judgment by 
default was rendered against the casual ejector ; and on the 6th 
of May, 1842, the executors of Kennedy were put into pos- 
session of the part of the premises claimed in their decla- 
ration. 

The validity of the claim of Kennedy’s executors to the pro- 
perty in dispute, depends upon the settlement of a question of 
boundary, which has never been adjudicated ; though the line 
heretofore recognized by old proprietors, is adverse to its es- 
tablishment. Further, five or six other suits, involving the 
- same inquiry, have been pending for several years, and still 
are undetermined. 

The attorney of the plaintiffs further declares, that from the 
evidence that has come to his knowledge, he entertains a con- 
fident belief that Holman and Howard can successfully defend 
their possession, if permitted, against the claims of the defen- 
dants in error. The Circuit Court overruled the motion, and 
its judgment thereupon is here assigned for error. 


Apams, for the plaintiffs in error. A judgment in ejectment 
75 
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ascertains the plaintiffs right of possession, only as against the 
defendant and those in privity with him. It does not operate 
in rem. Hence, if pending the action, the defendant is evict- 
ed by a stranger, the suit will abate on plea. [Com. Dig. 
Abatement, H. 54; 14 Mass. Rep. 490.] 

The judgment in ejectment gives no right of entry as against 
one not a party to the action. [1 Marsh. Rep. 333-4; 2 id 40; 
7 J.J. Marsh. Rep. 626; 1 B. Monr. Rep. 232; 5 Monr. Rep. 
540-1.] In cases analagous to the present the remedy is by 
writ of restitution. [5 Taunt. Rep. 204; Adams on Eject- 
ment, 306, n. 1,2; Marsh. Rep. 40; Pet. C. C. Rep. 444-5; 
2 Hals. Rep. 161; 7 id. 277; 1 Caine’s Rep. 500; 3Cow. Rep. 
291; 5 id. 418; 9 id. 233; Mitchell Arguendo.] Here we 
are willing, if placed in possession, to defend the action of the 
defendants in error, without a suit de novo being brought 
against us. 

As to the right of a landlord to defend where his tenant is 
sued, see 3 Burr. Rep. 1290; 1 Bibb Rep. 128; Pet. C. C. Rep. 
444; 6 J.J. Marsh. Rep. 34.] 

A writ of error has been allowed in cases somewhat anala- 
gous. [Minor’s Rep. 250; 1 Stewt. Rep. 385; 1 S. & P. Rep. 
158, 159, 187; 7 Porter’s Rep. 55; 9 id. 686; 2 Ala. Rep. N. 
S. 140; 1 Marsh. Rep. 333-4; 2 id. 46; 1 Bibb’s Rep. 128; 
3 id. 366; 4 id. 88; 6 J. J. Marsh. Rep. 34; 3 Binn. Rep. 275; 
12 Johns. Rep. 31, 67.] 


Srewanrrt, for the defendant, insisted a writ of error would 
not lie in a case like the present; that the refusal to allow the 
motion was not such a definitive sentence or judgment as an 
appellate Court would revise. The practice in England or the 
United States, independently of local rules of practice, would 
not sustain a motion such as was submitted to the Circuit 
Court. There is no pretence that any rule of this Court, pre- 
vious to those adopted at the last term would authorize it. 


COLLIER, C. J.—The questions to be considered are—l1. 
Against whom does the judgment in ejectment operate? 2. Is 
it competent for the Court rendering the judgment, after the 
writ of Habere facias possessionem has been executed, to set 
aside the execution and judgment, and let in a stranger, (hav- 
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ing prima facie a : valid title, ) to defend, who it appeared was 
ite not in privity with the defendant? Is the refusal to set aside 
> a judgment and execution under such circumstances revisable 
8 on error? 
1. The judgment in ejectment determines the right of the 
* plaintiff to recover of the defendant; and is binding only on 
5 the parties thereto and their privies; consequently, no tenant 
a whose possession is distinct from that for which the action was | 





brought, can be ousted by an execution. Thus in ex parte 
Reynolds, [1 Caine’s Rep. 500,] the Court say, “ It is a settled 
rule of practice, that no tenant who was in possession anterior 
to the commencement of an ejectment, can be dispossessed up- 
on a judgment and writ of possession to which he is no party.”’ 
{See also Chiles v. Stephens, 1 Marsh. Rep. 333; Kircheval et 
alv. Ambler, 7 J. J. Marsh. Rep. 626.] But the defendant 
cannot, by a transfer of his possession, pendente lite,defeat the 
action ; the plaintiff may,notwithstanding, proceed to judgment 
and eject the assignee. Ifthe law were otherwise, it would 
be in the power of the defendant to put the plaintiff to hisnew 
action as often as he thought proper to assign. [Jackson v. 
Tuttle, 9 Cow. Rep. 239-40.] 

2. This is a novel question in this Court, and we must con- 
sequently be guided by principle and the decisions of other ju- 
dicial tribunals. In Doe ex dem Troughton v. Roe, [4 Burr. 
Rep. 1996,] a judgment was regularly obtained against the ca- 
sual ejector by default ; the landlord of the premises moved to 
set aside this judgment, because his tenant had not given him 
notice of the action. The plaintiff insisted, that his judgment 
being fairly and regularly obtained, could not be affected by 
the failure of the tenant to notify his landlord. Butthe Court 

“were, however, of opinion that possession ought not to be 
changed by a judgment in ejectment, where there has been no 
trial or opportunity of trying; the rule which requires service 
upon the tenant in possession, is with the view that the tenant 
should give notice to his landlord, that the cause may be tried 
between the parties interested in the question. It was accord- 
ingly ordered, that the judgment signed in the cause, and the 
writ of possession issued thereon and executed, be set aside— 
that the costs occasioned by the judgment and taking posses- 

sion, together with the costs of the motion be paid by the ten- 
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ant in possession—and that the landlord of the tenant be made 
defendant (as in the conditional rule,) and that he shall not up- 
on the trial of the issue to be joined between the parties, set 
up an unsatisfied term or any trust estate to defeat the lessor; and 
also to admit the lessor was siezed of the premises in question, 
To the same effect is Doe ex dem Grocer’s Company v. Roe, 
[5 Taunt. Rep. 205.] So in Den ex dem Sheppard v. , 
[2 Hals. Rep. 161,] the attorney for the plaintiff at the preced- 
ing term, had signed a judgment by default against the casual 
ejector, and issued a Habere facias possessionem in vacation, 
which had been executed. ‘The defendant moved the Court 
to set aside the judgment and execution, upon an affidavit that 
plaintiff ’s attorney had agreed to draw up and exchange con- 
sent rules with the defendant’s attorney; this being relied on, 
defendant gave no farther attention to the suit, and judgment 
was entered without defendant’s knowledge, though he had a 
good defence. It was insisted, that although the judgment 
should be set aside, the Habere facias possessionem could not 
be avoided, or any order made for the restitution of the premi- 
ses; but the Court directed that the judgment and execution be 
set aside, and a writ of restitution issue upon the payment of 
costs. 

Where it is shown to the Court by affidavit, that one having 
no privity with the defendant, but in possession anterior to the 
commencement of the action, is turned out by a writ of posses- 
sion against another, a writ of restitution will issue to restore 
him to the possession from which he has been irregularly oust- 
~ ed, [Ex parte Reynolds, 1 Caine’s Rep. 500.] And in Chile’s 
v. Stephen’s [1 Marsh. Rep. 333,] it was determined, that if a 
man was turned out of possession by Habere facias possession- 
em, who was neither party or privy to the judgment, he may 
maintain a writ of forcible entry and detainer. In that case, 
one of the Judges thought a writ of restitution was the proper 
remedy ; this was not denied by the others, who were of opin- 
ion that it was not the exclusive remedy. See also, Stephens 
v. Chiles, [1 id. 334,] in which it was adjudged, that the party 
ousted having elected to proceed for a forcible entry and detai- 
ner, was not entitled to a writ of restitution. 

Adams in his treatise on ejectment [225], thus states the law 
on this point: “Judgments against the casual ejector, irregu- 
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larly obtained, will, as a matter of course, be set aside ; and as 
the situation of claimant and defendant in ejectment are mate- 
rially different, the Courts are liberal in their-rules for setting 
aside judgments against the casual ejector, although really 
signed; and will grant them even after execution executed, 
upon affidavit of merits, or other circumstances, which at their 
discretion they may deem sufficient. ‘The regular mode of set- 
ting aside such judgments, is by rule of Court, for the party ha- 
ving obtained the judgment to give up the possession; but if 
the circumstances of the case do require it, the Courts will or- 
der a writ of restitution to be issued.”” [See Jackson ex dem. 
Norton v. Stiles, 3 Caine’s Rep. 133; Jackson ex dem. Eden 
etal. v. Rathbone, 3 Cow. Rep. 291; Jackson ex dem. Suther- 
land et al. v. Stiles, 5 Cow. Rep. 418; Den v. Johnson, 7 Hals., 
Rep. 277; Jackson v. Stiles, 4 Johns. Rep. 489; Jackson v. 
Hawley, 11 Wend. Rep. 1S2.] 

In the case before us, it is shown by the affidavit of the 
counsel of the plaintiffs in error, that the parties to this cause 
claim under titles adverse to each other, that the plaintiffs re- 
covered the possession of the premises by verdict and judg- 
ment in ejectment, prosecuted against the lessee of the repre- 
sentatives of Thomas Mather, deceased. The defendants re- 
covered a judgment by default against the casual cjector in an 
ejectment, of which other lessees of the representatives of 
Thomas Mather, deceased, had notice, and under a Habere fa- 
cias possessionem thereon issued, they were put in possession. 
The plaintiffs were in possession under their judgment, almost 
four years before they were ousted. Of the pendency of the 
defendants suit, neither the plaintiffs or any of their tenants, 
had notice. It further appears, that the validity of the claims 
of the respective parties, depends upon the adjustment of a 
question of boundary, which has never been adjudicated ; al- 
though several suits involving the same question, have been 
pending for years. The plaintiffs counsel declares his confi- 
dence in the superiority of their title. 

If the authorities cited correctly ascertain the law, it is per- 
fectly clear that the plaintiffs have been irregularly ousted, and 
that the Circuit Court should have caused them to be restored 
to the possession. ‘The judgment‘in the action prosecuted by 
the defendants, did not determine the validity of the plaintiffs 
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, title or their right to the possession; it was decisive of no ques- 

tion in which they were interested, and could in no manner 
prejudice their rights. The titles set up by the respective par- 
ties, are wholly distinct from each other, and it could only have 
been ascertained by suit litigated by them, who had the supe- 
rior claim to the premises. It seems to us unnecessary to ex- 
‘tend our views on this point, as a mere comparison of the facts 
with the citations we have made, sufficiently show what is the 
law applicable to the case. 

As the judgment of the defendants does not at all affect the 
plaintiffs, (the tenants to whom they gave notice of their action 
having no connection with their title or possession,) it might 
perhaps be questioned, whether any terms should be annexed 
to setting aside the execution and restoring them to the posses- 
sion. But we decline considering this question, as the plaintiff 
voluntarily consents that the ejectment may be reinstated, and 
to defend against the same. 

3. In respect to the last question, we consider it closed by 
previous decisions of this Court. In Creighton v. Denby, [ Mi- 
nor, 250,] a judgment of the Circuit Court refusing to quash an 
execution was reversed on error. And in Wilkerson v. Gold- 
thwaite, [1 Stew. and P. Rep. 159,] a judgment of the Circuit 
Court upon a motion to allow a judgment to be amended nune 
pro tunc, was held revisable on error; especially as the costs 
of the motion were ordered to be taxed against the plaintiff in 
error. This case is precisely analagous in principle to the one 
at bar. We might add other authorities from our own reports, 
if it were necessary, but those cited are sufficient to show that 
the writ of error should be entertained. 

The consequence is, the judgment is reversed and the cause 


remanded. 
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1. A plea containing matter in abatement and concluding in bar, is bad as a plea 
in abatement and may be taken advantage of on demurrer. 

9. A pleain abatement to a suit commenced by attachment because uf a defective 
affidavit should set out the affidavit on oyer. 


Error to the County Court of Russell. 


This action was commenced in the Court below by original 
attachment. The defendant at the appearance term pleaded 
in abatement, “that said plaintiff onght not to have and main- 
tain the said attachment against the defendant, for this, to wit: 
that the said plaintiff is and was, at the time of suing out the 
same, a resident of the State of Georgia, of which the defen- 


dant was at said time, and is also a resident, and that said 
plaintiff omitted to state in his said affidavit for suing out said 
attachment, that the defendant had not sufficient property 
in the State of his residence, within the knowledge or belief 
of plaintiff to satisfy said debt, which said averment is re- 
quired by law to be made in the affidavit of a party suing out 
an attachment, when and where both the plaintiff and defen- 
dant reside out of the limits of the Stateof Alabama. Where- 
fore the defendant prays the judgment of this Court, whether 
the said plaintiff can have and maintain his said action against 
this defendant,’”’ &c. The plea was verified by affidavit. 

To this plea the plaintiff demurred, and the Court overruled 
the demurrer. The plaintiff then asked leave to reply to the 
plea and traverse the facts therein contained, but the Court re- 
fused to permit the plaintiff to reply, and dismissed the attach- 
ment, notwithstanding the plaintiff objected to trying an issue 
at the return term. 

From this judgment this writ is prosecuted by the plaintiff, 
who assigns for error— 

1, In its judgment on the demurrer to the plea. 

2. In rendering judgment for the defendant. 
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Bexser and Harris, for plaintiff in error, contended that 
the plea, was bad, because it began and concluded in bar, and 
contained matter in abatement, and that oyer should have been 
craved of the affidavit. (2 Porter, 249; 9 id. 195; 1 Chitty’s 
Pleading, 496; Gould’s Pleading, 29, 293.] 


ORMOND, J.—The plea in this case cannot be sustained. 
The authorities cited show that a plea containing matter in 
abatement and concluding in bar, is bad, as a plea in abate- 
ment. ‘The conclusion of a plea in abatement is a prayer that 
the writ be quashed—the denial that the plaintiff can maintain 
his action is an admission that the writ is properly sued out. 

It was also necessary that the affidavit should have been set 
out on oyer, that the Court might have been able to judge 
whether the affidavit was defective or not. [Findley v. Pruitt, 
9 Porter, 195.] 

Let the judgment be reversed and the cause remanded. 


ELLIOTT, vsg, &c. v. MONTGOMERY. 


1. Where a note is made by an association of individuals as a banking company 
and it is made payable to one of themselves, or bearer, if it is put in circulatien 
without any indorsement, a bona fide holder may institute suit in the name of 
the payee, for his use, against any other member of the association. 


Wair of Error to the Circuit Court of Fayette. 


This action is upon two twenty dollar notes, against the de- 
fendant, as a partner of the Real Estate Bank of Caledonia, 
Mississippi. It was commenced before a Justice of the Peace, 
and was carried to the Circuit Court by appeal. At the trial it 
appeared that the notes were signed by certain persons as the 
President and Cashier of the Company and by them the prom- 
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ise was to pay the sum of money to John Elliott, or bearer, on 
demand, at their bauking house. Elliott was a partner in the 
concern when the notes were issued, and was merely the nom- 
inal plaintiff, without ever having been the owner of the notes, 
or without having given any consideration for them. 

The Court thereupon instructed the jury, that as Elliott and 
the defendant were both partners in the association, the action 
could not be sustained in the name of the former, even as nom- 
inal plaintiff for the use of the real owner. 

The plaintiff excepted, aud now assigns this charge as error. 


HuntineTon, for the plaintiff in error, cited 1 H. B. 569. 
Cocuran, contra. 


GOLDTHWAITE, J.—If the rulesof the common law could 
be applied to the circumstances of this suit, it would not be 
questioned that any dona fide holder of the notes could main- 
tain an action in his own name as the bearer; and such we 
presume is the law of the State, where these notes were made 
and first put in circulation. But it seems to be conceded on 
all sides, that so far as the remedy is concerned, it must be 
sought according to the law of the State where the suit is in- 
stituted, and here the holder is placed in a very peculiar posi- 
tion. Ifhe attempts to sue iu hisown name, as the bearer of 
the notes, he is met by a statute prohibiting such a suit; and 
when he sues in the name of the payee, it is objected that he 
is a partner, and cannot sue aco-partner. We apprehend it is 
very clear that there must be some legal remedy to enforce the 
right which the holder is entitled to, and that it will not answer 
the requirements of justice to say that he can have no relief 
except in a Court of Equity. 

Our Statute directly prohibits the holder of such a note from 
suing in his own name, unless it is indorsed to him. [Meek’s 
Dig. 108, §1.] Its principal object, however, was to change 
the then existing law, so as to prevent the institution of suits 
in the Courts of the United States upon notes payable to bear- 
er, which in those Courts had been construed to be a direct 
promise to any bona fide holder, and therefore, that any such, 
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when a citizen of a different State from that of the defendant, 
could sue without any indorsement; when, if such an indorse- 
ment had been necessary to pass the legal interest in the note, 
the Court would not have had jurisdiction unless the payee as 
well as the plaintiff was the citizen of a different State from that 
of the defendant. 

We apprehend that even with this statute in force, if an as- 
sociation of individuals shall make a note payable to one of the 
partners, for the purpose of enabling either themselves or him 
to put it in circulation without indorsement, there would, not- 
withstanding be an available remedy at law for any bona fide 
holder. Such an act designedly done, would be a gross fraud, 
and if ignorantly committed, would seem to be within the prin- 
ciple recognized in the Pl. & M. Bank for the use of Sayre, 
Converse & Co. v. Blair & Morroh, at this term. 

The rule that one partner cannot sue another at law, is sub- 
ject to many exceptions, and as soon as it was shown in this 
case, that the notes were put in circulation by the Company, 
and that the interest in them, instead of being in the nominal 
plaintiff, was in the person for whose use the suit was brought, 
as a bona fide holder, the defence asserted ceased to be avail- 
able. 

The only plausible objection which we can conceive to the 
action in this form is, that it may sometimes be necessary to 
enforce payment against the partner who is also the payee. 
It is not necessary that the Court should now express an opin- 
ion upon that case, but for myself I see no reason why, even 
there, the general rule should not yield to the necessity for 
giving a speedy and effectual remedy at law. The cases of 
Tutlock v. Harris, 3 Term, 174; Vere v. Lewis, id. 182; Mi- 
net v. Gibson, id. 431; S. C. on Error, 1 H. .B. 569; Callis v. 
Emmett, id. 313, are conclusive to show that Courts will al- 
ways mould their proceedings so as to afford a remedy, al- 
though at first view it may seem to be inconsistent with prin- 
ciples generally recognized. In all of these cases, bills of ex- 
change, payable to fictitious payees were put in circulation, 
but the Courts very properly held, notwithstanding the gene- 
ral rule that the payee must indorse the paper, that the Jona 
fide holder was entitled to declare upon them as payable to 
bearer. 
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These views lead us to the conclusion, that the action was 
properly instituted in the name of the payee, although a 
partner. 

It follows that the charge given to the jury was erroneous, 
and the judgment is therefore reversed and the cause remanded. 





THE STATE v. COVINGTON et at, 


1, Where several persons are indicted and found guilty of a conspiracy, a motion 
in arrest of judgment will be entertained at the instance of any one or more of 
them, although the others are notin Court, and may have actually escaped from 
custody. 


The defendants were indicted in the Circuit Court of Chero- 
kee, for a conspiracy ; they were all tried on the plea of “ not 
guilty,’’ and a verdict was returned as follows: “We, the 
jery, find the defendants guilty, and assess their fine to twenty 
dollars each.” 

A motion was made to arrest the judgment, on the grounds 
as alledged, that the indictment did not charge an offence 
known to the law; and was insufficient. The Solicitor ob- 
jected to any decision of the Court on the motion, because two 
ot the defendants who had been found guilty, viz: Anderson 
‘Hodges and William Hodges, had escaped from custody and 
were notin Court. The Court refused to entertain the motion 
and referred the questions of law thereupon arising to this 
Court, as novel and difficult. 

A further motion was made by Josiah Covington, one of the 
defendants, to arrest the judgment, for the same reasons as the 
first; which was in like manner objected to, disposed of, and 
referred. 

Although the record does not diseover it, it is agreed by the 
parties that a judgment was rendered on the verdict. 
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ATToRNEY GENERAL, for the State. The defendants are 
charged in the indictment with a joint offence, they submitted 
the question of their guilt to the jury at the same time; and 
must be taken to have united their fortunes “for weal or woe.” 
The Circuit Court should not have rendered separate judg- 
ments ; and properly refused to decide on the reasons in arrest 
of judgment, while two of the defendants were absent. | Rex 
v. Elizabeth Nichols, 2 Strange’s Rep. 1227; Rex v. Spragg, 
2 Burr. Rep. 930; 1 Salk. Rep. 400; Rex v. Teal, 11 East’s 
Rep. 397; Rex v. Askew, Maule & S. Rep. 9,10; 1 Chitty’s 
Cr. L. 541; 7 Dane’s Ab. 264.] 


Rice, for the defendants. The escape of two of the defen- 
dants cou'd not prejudice those who submitted themselves to 
the judgment of the Court; they had no control over their co- 
defendants, who were either in the custody of their bail or the 
law. The constitution guarantees to all persons charged with 
offences against the law, privileges which cannot be impaired 
or taken away, either by the form of the indictment, or the acts 
of those jointly charged with them. [Bill of Rights, §10, 11; 
2 Ala. Rep. 102; see also, 3 M. & S. Rep. 9, 10,68; 3 Chitty’s 
Cr. L, 1138-40-43.] No inconvenience will result from en- 
tertaining the motion; if the judgment is arrested, the defen- 
dants may be tried de novo. [1 Stew. Rep. 31; 2 Ala. Rep. 
102.] And the refusal to consider it, cannot bring back those 
who have escaped. But if such a result were the necessary 
consequence, a conviction upon an insufficient indictment 
could not be supported; and the defendants who appear may 
call upon the Court to determine whether it is legal. [Rice’s 
So. Car. Rep. 1 ] 


COLLIER, C. J.—In The King v. Teal and others, [11 
East’s Rep. 307,] two of the defendants were found guilty ofa 
conspiracy, and one of them appeared in Court, and by his 
counsel moved for a new trial; but the Court refused to enter- 
tain the motion in the absence of the other, unless a special 
and separate ground was laid for dispensing with the general 
rule, that all parties must be present in such cases. It was, 
however, remarked, that the Court would bear in mind what 
passed when the defendants were brought up for judgment, 
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and if, upon considering the report of the Judge who presided 
at the trial, they were of opinion that there ought to be a new 
trial, they would of their own accord award it. And after- 
wards Lord Ellenborough said, “ that the Court had consider- 
ed the objections which had been made to the trial, and though 
notin the form of a motion for a new trial, yet with the same 
benefit to the parties concerned; and they were of opinion that 
there was no foundation for either of them.”’ So in The King 
v. Askew and others, [3 M. & S. Rep. 9,] three persons were 
convicted of a conspiracy, and two of them only being present, 
moved for a new trial, the Court of King’s Bench adhered to 
the case of The King v. Teal and others, remarking, however, 
that if upon looking into the report of the trial they saw rea- 
son to think that justice was not done, they could set aside the 
verdict or do whatever might be proper. [See also, The King 
v. Lord Cochrane, 3 M. & S. Rep. 10,note.] But in The King 
v. De Berenger and others, {3 M. & S. Rep. 67,] eight persons 
were indicted and found guilty ofa conspiracy. Six of the de- 
fendants appeared to receive judgment, and two of them mov- 
ed in arrest of judgment. Although this case was decided at 
the same term with those cited from the same book, yet no ob- 
jection was made to the motion in consequence of the absence 
of some of the defendants; but it was entertained and overrul- 
ed. The fajlure to make the objection would seem to indicate 
that a motion in arrest of judgment was not governed in this 
respect by the rule applied to a motion for a new trial, and that 
the Court would look into the record to see if the conviction 
was free from error. 

The cases cited by the Attorney General from 2 Burrow and 
1 Salkeld, are entirely unlike the one at bar. The former mere- 

ly determines in accordance with Rex v. Nichols, [2 Strange,] 
that a motion for a new trial, or in arrest of judgment, in the 
case of a conviction of an indictable offence, will not be enter- 
tained in the absence of the party on whose behalf it was made; 
the latter, that it will not be adjudicated in his absence, where 
the punishment to be inflicted is corporal. 

We cannot well conceive how any one found guilty of offend- 
ing against the criminal laws, can be denied the right of ob- 
jecting to the legality of his conviction. The constitution it 

has been supposed, except in certain excepted cases, guarantees 
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to the accused the right to demand an indictment before he can 
be put upon his trial as an offender “against the peace and 
dignity of the State.”? [The State v. Middleton, 5 Porter’s 
Rep. 484.] And he certainly should be permitted to object, 
even after verdict, that the indictment does not charge in a le- 
gal manner a breach of law. Conceding that where a conspi- 
racy is proved against several, each will be held liable for an 
act done in furtherance of the common intent, yet the nature 
of the offence does not inhibit each from insisting, after verdict, 
that he was improperly, or irregularly convicted. If the law 
were otherwise, those who were guilty and satisfied with the 
verdict, might by absenting themselves, or refusing to co-oper- 
ate,in a motion to arrest the judgment, compel those who were 
dissatisfied with the conviction, to submit to punishment in de- 
spite of justice. Such a state of things cannot be tolerated ; but 
each defendant must be allowed to present to the Court any 
exception which the law recognizes. The Constitution would 
seem to require this. 

In a civil case where a judgment is rendered against several, 
either may sue a writ of error in the name of all, and obtain a 
severance as to those who refuse to join in assigning errors: 
and if an application was made for a writ of error to this Court 
by either of the defendants in the present case, if the record 
showed a sufficient objection to the regularity of ghe proceed- 
ings, we cannot see how it could be refused. To expedite jus- 
tice and lessen expense, we think it would be best for the pri- 
mary Court to entertain a motion in arrest of judgment. The 
cases cited in respect to a motion for a new trial appear to de- 
pend upon a rule of practice recognized in England; and if 
strictly applicable there, where the judgment is sought to be 
arrested, we think it cannot be followed here. 

The sufficiency of the reasons in arrest of judgment, are not 
referred for our decision, but only the propriety of considering 
them. On this point we have stated our opinion ; and our con- 
clusion is, that the motion should have been entertained. That 
it may be adjudicated by the Circuit Court, a copy of this opin- 
ion will be transmitted thither. 
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TOWNSEND AND GORDON v. EVERETT, tse, &c. 


1. The surety of a County Treasurer, on his official bond, is bound for the monies 
of the county in the hands of the Treasurer, at the time of the execution of the 
bond, although a previous bond then existed with different sureties. But if the 
money had been wasted by the Treasurer, or appropriated to his own use, be- 
fore the execution of the last bond, the sureties on the first bond would alone be 
responsible. 

9, The surety of a County Treasurer, to his official bond, is bound by those acts 
of the Treasurer which by law, as Treasurer, he is required to perform—the an- 
nual settlements, therefore, of the County Treasurer, and the statement to his 
successor in office of the amount of public money in his hands, being acts which 
by law, as treasurer, he was required to perform, are evidence against his sure- 
ty in an action against him on the official bond of the Treasurer. 


Error to the Circuit Court of .Mobile. 


This was an action brought by the defendant for the use of 
the Treasurer of Mobile county, against the plaintiffs in error, 
as principal and surety in a bond made by Townsend as Coun- 
ty Treasurer of Mobile county, dated 30th November, 1839, in 
the penal sum of thirty thousand dollars, with the usual statu- 
tory condition. 

The declaration sets out the condition of the bond and assigns 
as a breach the refusal to pay by Townsend to Stickney, his 
successor, the money in his hands on demand made for that 
purpose, 

The entry of the pleas is, “ Defendants craved oyer and pay- 

ment, and performance, pleaded in short by consent.” 
- The jury found the issues for the plaintiff, debt nintety-four 
hundred and forty dollars and ninety cents, damages fourteen 
hundred and seventy eight dollars and fifty-four cents. It is 
therefore considered, &c. that the plaintiff recover from the de- 
fendants the sum of ten thousand seven huudred and nineteen 
dollars forty-four cents, &c. 

From a bill of exceptions taken pending the trial it appears 
that the declaration was filed and the pleas put in at a former 
term of the Court, as they appear written in the record. At 
the time of the trial the defendants proposed to add the word 
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separately at the end of the plea, and which they had written 
in pencil a day or two before the case was called for trial, to 
which the plaintiff objected. The Court sustained the objec- 
tion, and the word separately was erased, to which the defen- 
dants excepted. 

The plaintiff read in evidence the bond of Townsend, dated the 
30th November, 1839, aud proved that Townsend was duly 
elected Treasurer of the County of Mobile, on the — day of 
September, !839, and then offered in evidence an official report 
of Townsend to the proper Court, and that the same was ac- 
cepted and recorded: this report bears date 9th December, 1839, 
To the introduction of this report, the defendant, Gordon, ob- 
jected, because it embraced monies received by Townsend be- 
fore the date of the bond, and because it was not otherwise 
evidence against the security. The objection was overruled, 
and the defendants excepted. 

The plaintiff proved by Wjlliam Magee, that he was Tax 
Collector in February, 1840; that on the sth February, 1840, 
he paid to Townsend, as Treasurer, $3,914 30, and also proved 
a demand of Townsend, by the plaintiff, as successor, o f the 
money, books and papers held by him as Treasurer ; that Town- 
send resigned in May, 1840, and that Henry Stickney was his 
successor, and closed his case. 

The defendant then proved by Magee, that he paid to Town- 
send the amounts mentioned in a paper, (exhibit C.) at the 
dates and in the sums thercin mentioned, and that the same 
was all the money paid by him as Tax Collector, from 3d Feb- 
ruary, 1839, until May, 1540, the time of his resignation. The 
defendant Gordon, then, for the purpose of impeaching the re- 
port and explaining the same, offered in evidence County or- 
ders in the possession of Townsend, the dates, amounts, &c. of 
which are set forth in exhibit D., but there was no proof when 
the same were paid. Also, that an order issued to the Treasu- 
rer in favor of J. K. Collins for $5000. On which $2,448 48, 
was paid on the 30th November, 1839. Also, a certificate in 
favor of Joshua Kennedy for $3,393—on which $3000 was 
paid 5th December, 1839. 

The defendant, Gordon, also proved that Townsend had been 
County Treasurer of Mobile County, from the 3d of February, 
1836, until the 3d of February, 1839, and produced his bond 
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as nity Treasurer, dated osth Sales i 1836, with A. Ww. Guslen 
and T. Sandford, as his sureties, and proved that a suit isnow 
pending in the Circuit Court fora breach of the bond, com- 
menced 27th April, 1842, and also proved that !ownsend re- 
ceived large sums of money during his first term, and closed. 

The plaintiff, to rebut defendant’s proof, then proved that 
Townsend resigned in May, 1840, that after his resignation he 
made an official report to his successor, dated 9th May, 1840, 
acknowledging a balance in the treasury of $9,240 90, to the 
credit of the county. To the introduction of which the defen- 
dant, Gordon, objected, but the Court overruled his objections, 
and he excepted thereto. 

The defendant’s counsel then asked the Court to charge the 
jury, that if they believed that Townsend was County Treasu- 
rer from February, 1836, to February, 1839, with one set of 
securities, and that he did noi settle his accounts with the 
Countv Court before his second appointment, and was appeint- 
ed a second time in September, 1839, with different securities, 
and made default,the securities of the last bond are not liable for 
the default of the principal under the first bond, and if a gene- 
ral account of both terms is brought up, and a balance struck 
thereon, that the security of the latter is not liable at all for 
the sums so admitted—which charge the Court refused, and 
charged that for any money Townsend had collected and re- 
ceived as County Treasurer, and had in his hands, at the time 
of the execution of the bond declared on, and for any received 
after the execution of the same, and which he had not paid 
over, he and his sureties are liable in this action; and if the de- 
fendants insist that the sureties of the first bond are liable, the 
jury must he first satisfied that there was a default under that 
bond. ‘To the refusal to charge, and to the charge as given, 
the defendents excepted. 

The assignment of error is the matter arising out of the bill 


of exceptions. 


































CampsELt, for plaintiff in error. 






Denn, contra, cited 9th Porter 186; 1 Peters, 168; 9 Cranch 
237; 5 Peters, 373; 15 id. 207; 2 Bailey, 380; 2 Wash. C.C. 
473; 1 Monroe, 171. 
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ORMOND, J.—The refusal of the Court to permit the plead- 
ings to be amended, being a pure question of discretion addres- 
sed to the Court below cannot be reviewed in this Court. 

Two questions are presented on the bill of exceptions: 

First—Is the surety of the Treasurer bound upon his bond 
for monies which came to the hand of his principal before the 
execution of the bond ? 

Second—Are the statements made by the Treasurer of the 
County, in his reports of the state of the County Treasury, evi- 
dence against his surety ? 

1. The condition of the bond is, that Townsend, the Treasu- 
rer, “shall, from time to time, and at all times, render a just 
and true account to the Commissioners Court of Roads and 
Revenue of Mobile county, when thereto requested, of all the 
monies, securites, stock and other property of said county, 
which shall come to his hands, or be committed to his charge, 
and deliver the monies, securities, stocks and other property 
of said county in his hands, together with all documents, &c. 
to his successor,”’ &c. 

The statute makes it the duty of the County Treasurer to re- 
ceive and keep the monies of the county, and to disburse the 
same according to law, [Aik. Dig. 424, §7,] and it cannot ad- 
mit of question, that his official bond covers all the money 
which is in his hands, belonging to the county at the time of 
its execution, as much so to all intents and purposes as if he 
had received it afterwards. [Farrar and Brown v. The United 
States, 5 Peters, 373. ] 

In this case, it appears that the Treasurer had received mo- 
ney belonging to the county anterior to the execution of this 
bond, and whilst a different bond with a different surety exist- 
ed. As there is nothing in the act requiring the bond to be ta- 
ken, which would authorize the presumption that it was in- 
tended to cover past derelictions of duty, it is very clear that 
if this money had been wasted or appropriated to the use of 
the Treasurer, before the bond here sued on was executed, the 
surety in the former bond would alone be responsible, and to 
that effect the Court charged the jury. 

There is some obscurity in the charge moved for by the de- 
fendants, but it appears to assume that, as the Treasurer did not 
settle his accounts until after the execution of the last bond, 
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the surety in the latter is not responsible for money received 
by the Treasurer, while acting under the first bond. But it is 
not the receipt of money by the Treasurer which renders the 
surety liable; it is his failure to disburse it according to law. 
It is true that the Treasurer is required to settle his accounts 
annually, but the surety can claim no exemption from this 
failure of the Treasurer to perform his duty. The fact that he 
did not settle his accounts until after the second bond was ex- 
ecuted, which is assumed in the charge moved for, if true, 
would not be conclusive to show that there was a misapplica- 
tion of the money of the county previous to that time. The 
law requiring annual settlements to be made by the Treasurer, 
[Aik. Dig. 426, §21,] gives a specific penalty for such failure, 
but does not make it evidence of a defalcation. Nor does it 
follow, that because the treasurer may have faithfully disburs- 
ed all the monies received by him, since the date of the last 
bond, that he had before that time wasted, or misapplied the 
monies previously received by him ; non constat but that the 
monies previously received were in the County Treasury at 
the time the last bond was executed. A strong presumption 
that such was the fact arises fromhis report made a few days 
afterwards, in which he admits a larger sum to be in the Trea- 
sury of the county, than the defalcation found by the jury at 
the trial. 

2. This brings us to the next inquiry, whether the reports of 
the Treasurer are binding on his surety? We do not consider 
it necessary, in this case, to go into the inquiry how far the 
surety is bound by the declarations of the principal, made in 
reference to his conduct as Treasurer, whilst in office ; as he 
certainly is bound by those acts which, as Treasurer of the 
county, his principal was bound to perform, and for the per- 
formance of which he was surety. 

The statute requires the Treasurer to account with the Com- * 
missioners Court annually, and upon his resignation or remo- 
val from office, to state the account, and deliver the money 
and other effects of the County to his successor, and these acts 
when done are as obligatory on the surety as on the principal. 
The precise object of this accounting is to show the state of the 
Treasury, or in other words, the amount of the public money 
in the hands of the Treasurer and the security, afforded by 
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the bond, would be perfectly illusory if the surety was not 
bound by the act, when done, to the same extent as the prin- 
cipal. Weare unable to perceive any difference, as it respects 
this question, between the surety of a Sheriff and the surety in 
this case, and it cannot be questioned that the return of a Sher- 
iff upon an execution, that he had made the money thereon, 
would be evidence of that fact against his sureties. So it has 
been held, that the entries of a Teller of a Bank, in a book in 
which he daily stated his account as Teller, was evidence a- 
gainst his surety. [State Bank v. Johnston, 1 Rep. Con. Court, 
404.] To the same effect is Pendleton v. Bank of Kentucky, 
1 Monroe, 171. _ 

The only doubt which could exist in this case, is the propri- 
ety of the admission of the account stated by Townsend after 
his resignation, showing the amount of money in his hands as 
Treasurer of the County, as evidence against his surety. 

It may be conceded that the acts or declarations of a princi- 
pal, which will be evidence against the surety, must be made 
or done in the performance of the duty for which the surety is 
responsible; but the concession will not avail the surety in this 
case, as that is literally the fact here, even as it regards the re- 
port made by the Treasurer to his successor in office, of the 
amount of public money in his hands. The rendition of this 
account to his successor, is a part of his duty as Treasurer, and 
is not in the nature of an admission, which he might make or 
withhold at pleasure ; but is as obligatory on him, and as much 
a part of his official duty, as the annual account which he is 
required to render to the Commissioners Court: and has, in- 
deed, precisely the same object in view—the ascertainment of 
the state of the Treasury. 

We are not, however, to be understood as deciding that the 
account thus rendered is conclusive on the County; it is cer- 
tainly, however, prima facie evidence against the Treasurer. 
It is an act which he is required as Treasurer to perform, and 
which, when performed, is evidence both against him and his 
surety. 

The result of this examination is, that the judgment of the 
Court below must be affirmed. 
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THE PLANTERS’ AND MERCHANTS’ BANK, use, &c. 
v. BLAIR AND MORROH. 


1, When a creditor receives a note from his debtor with other persons as security, 
and the note is made payable to a Bank, under the expectation that it will be 
discounted, the securities are not discharged by the refusal of the Bank to dis- 
count it, but the creditor may sue in the name of the Bank, or transfer the note 
to another, who may in like manner use the name cf the Bank to collect the 


money. 


Wair of Error to the Circuit Court of Greene County. 


This is an, action of assumpsit by the Planters’ and Mer- 
chants’ Bank of Mobile, for the use of Sayre, Converse & Co. 
against Blair and Morroh, as the makers of a note, by which 


one Briley as principal, and themselves and one Adcock as 
sureties promised to pay to the President and Directors of the 
said Bank $729 12, twelve months after the 15th of June, 
1838. 

The cause was tried on the general issue, and the proof was 
that sometime previous to the date of the note the witness had 
conversed with the principal in the note and one Horton, and 
from this the witness learned that Briley, the principal, was in- 
debted to Horton $2,000, or upwards. The debt, as the wit- 
ness understood from those persons, arose from advances of 
cash made by Horton to Briley. In order to facilitate the pay- 
ment of the debt, Horton proposed to Briley that it should be 
. divided into three parts, to which the Jatter assented, and af- 
- terwards, and when this agreement was made, Briley called at 
the house of the witness, in company with Adcock, to carry it 
into effect, and requested the witness to attest hisand Adcock’s 
signature to these notes, made pursuant to the said agreement. 
The note sued on is one of those notes. The witness heard 
nothing said as to the reason why the notes were made in the 
form they were, but supposed them to be so made at the re- 
quest of Horton. The witness also stated facts, showing an 
advance or loan to Horton by Briley of $2,000 in 1837. 
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The defendant proved by the Cashier of the Bank, that the 
note sued on did not belong to it, nor had he any knowledge 
of the suit until his evidence was taken. It was admitted the 
note was in the form prescribed: by the Bank for notes to be 
discounted by it. 

No evidence was given to show that defendants knew any 
thing of the transaction between Horton and Briley, nor that 
they had any notice of any consideration given for the note by 
Horton. 

Upon this state of facts, the Court charged the jury, that in 
the absence of any knowledge or notice of the facts stated by 
the plaintiff’s witness, as to the transaction between Horton 
and Briley and Adcock, the defendants were not liable to this 
action. The plaintiff excepted, and the defendants having had 
a verdict and judgment in their favor, the charge of the Court 
is now assigned as error. 


TuornTOoN, for the plaintiff in error, cited Commercial Bank 
ef Natchez vy. Claiborne et al, 5 Howard, 301; Bank of Rut- 
land v. Buck, 5 Wend. 66. 


Morpary, contra. 


GOLDTHWAITE, J.—The circumstances in evidence when 
this case was tried, have no tendency to establish a fraudulent 
contrivance, either by Briley, the principal in the note, or by 
Horton, to whom it was given. The material inquiry is, 
whether a sufficient consideration is shown or may be presum- 
ed? and is not, as assumed by the Circuit Court, whether these 
defendants were informed of the manner in which Horton or 
Briley intended to use the note. 

In the absence of any evidence upon the matter, the pre- 
sumption is that all the sureties intended to be bound for the 
sum of money expressed in the note, and it is entirely imma- 
terial whether it is paid to the Planters’ and Merchants’ Bank 
or toanother. Conceding that the presumption could properly 
be drawn that the sureties intended the note to be discounted 
by the Bank, the primary object certainly was, so far as can be 
inferred, from the absence of any proof to the contrary, to ben- 
efit Briley. This benefit has been received by him, and there- 
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fore the principal object for which the note was made has 
been attained. The cases are numerous to show, that when a 
note is made payable to a Bank, and with the expectation that 
it will be discounted, it does not discharge the sureties if the 
principal raises money on it by another mode; and that in such 
a case the holder is entitled to use the name of the Bank for 
the purpose of collection. [Bank of Rutland v. Buck, 5 Wend. 
66; Chenango Bank v. Hyde, 4 Cowen, 567; Powell v. Wa- 
ters, 17 John. 176; Utica Bank v. Ganson, 10 Wend. 314; 
Commercial Bank of Natchez v. Claiborne, 5 Howard, 301.] 
Let the judgment be reversed and the cause remanded. 


THE BANK OF THE STATE OF ALABAMA v. MAR- 
TIN AND HUNTINGTON. 


1. Where a contract was entered into for the performance of professional services, 
the value of which was to be ascertained by arbitration, if the parties could not 
agree; if the party for whom they are rendered refuses to have them arbitrated, 
assumpsit will lie for a quantum meruit. 

2. Where professional gentlemen agree with their client, that as it could not be 
known what business they would be required to perform, they would receive for 
their services what any gentleman of the bar would consider reasonable, this is 
an agreement to arbitrate, and will not bar an action, 

3. An agreement by counsel to attend to the litigated business of a Bank, pending 
and to be brought before the Courts, to the end of the then current year, does not 
oblige the counsel to attend to such as are undetermined at the end of the year. 

4. The act of 1839, in prescribing the salary of che Attorneys of the State Bank 
and its branches, applies alone to the regular Attorney in the different Banks, 
who is elected by the Directors, and does not inhibit the Banks from the employ- 
ment of such other professional assistance as their interest may require. 


Wait of Error to the Circuit Court of Tuscaloosa. 


This was an action of assumpsit by the defendants in error 
against the plaintiff, to recover damages, for services rendered 
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by them as attorneys and sousnilions at ney in whee prosecution 
of suits, and in giving professional advice. The cause was 
tried on the plea of non assumpsit, and a verdict and judgment 
rendered in favor of the plaintiffs below, for twenty-five hun- 
dred dollars and eleven cents. On the trial the defendant ex- 
cepted to the ruling of the presiding Judge, from which it ap- 
pears that the plaintiffs adduced evidence tending to show the 
performance of professional services by them as alledged, at 
the defendant’s request. The defendant then offered a letter, 
addressed by the plaintiffs to the defendant, of which the fol- 
lowing isa copy: 
Tuscaloosa, July 15, 1841. 

Gentlemen—In reply to your proposition to engage our ser- 
vices in the litigated business of the Bank, pending and to be 
brought before the Courts during the remainder of the year, 
stipulating also, as a part of our duty in the engagement, that 
we shall take such steps in procuring the testimony. in those 
cases as we may be able to do, we have to say we are willing 
to enter into the engagement; and as to the compensation, we 
are willing to take such as any geptleman of our profession 
would consider reasonable, or would engage to do it for; we 
add this, because it is not known, nor can it be ascertained, 
what amount of business will be required to be done by us. As 
you mentioned the limited authority of the board to make ex- 
penditures for this kind of service, and the pressing demand 
for aid to your attorney, from an increased amount of business, 
we are willing, should the business of the Bank in which our 
services are required, demand a charge by us, larger than the 
Board may feel authorized, without further authority from 
the Legislature to pay, to rely for any excess on that body. 

Very respectfully, 
Martin & Huntineron. 


Messrs. John Merrast and Joel White, Committee, &c. 


lt was also proved by the defendant, that the letter of the 
plaintifis contained the contract between the parties, under 
which the plaintiffs performed the services in question. The 
evidence further showed that the plaintifis had attended from 
the date of the letter, until the end of the year 1841, to the liti- 
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gated cases of the defendant in Court; and that some of these 
cases Were yet undisposed of—that after the expiration of that 
year, the plaintiffs rendered to the defendant an account for 
their services, upon the reception of which, the defendant, with- 
out notice to the plaintiffs, took the opinion of third persons as 
to the value of their services, and voted as an equivalent there- 
for the sum of five hundred and sixty dollars ; but the piaintiffs 
refused to accept the same. ‘That plaintiffs had offered to sub- 
mit the matter in controversy to some member of the Tusca- 
loosa bar, which defendant declined ; that they had asked per- 
mission to have attorneys examined before the committee of 
the Bank Directors having the matter in charge, which was 
denied. 

The defendant’s counsel moved the Court to charge the jury 
that the evidence in the cause had shown a special contract 
between the parties, and that the plaintiffs could not recover 
in the form of action adopted. This charge was refused, and 
the Court {nstructed the jury, that if they found that the defen- 
dant had, without notice to the plaintifis,or asking or obtaining 
their participation in the matter, undertaken to fix the value of 
their services, after receiving their account, the plaintiffs were 
not bound by the acts of the directors, but were authorized to 
sue in the form in which they had declared, and recover so 
much as their services were worth. 

To the refusal to charge, and to the charge given, the defen- 
dant excepted. 

The defendant’s counsel also prayed the following charge, 
that the plaintiffs’ undertaking by their letter was entire,and if 
any of the litigated cases of the defendant which were in Court 
when the plaintiffs were employed, were yet undisposed of, 
they could not recover; which was refused. But the Court 
charged the jury, the plaintiffs had performed their contract, if 
they had attended to those cases during the year 1841. 

To the refusal to charge, and the charge given, the defen- 
dant excepts. 

The defendant’s counsel further prayed the Court to charge 
the jury, that the act of February, 1839, restrained the defen- 
dant to the appropriation of one thousand dollars for legal ser- 
vices for one year, and that the Directors had no authority to 

78 
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contract for or employ services which ssgiind the payment of 
a greater sum; which was refused. Butthe Court charged the 
jury, that sade the act of February, 1839, the defendant had 
ao power to employ a general attorney for one year at a great- 
er salary than one thousand dollars; and for that sum they had 
a right to his services during that period, in all legal matters, 
but if it became obvious, that from pressing exigencies the gen- 
eral attorney was inadequate to the successful management of 
the defendant’s business, and the interest of the Bank was like- 
ly to suffer, then the Directors had a right to contract for, and 
compensate such additional legal services as the exigency of 
the case required. 

To the charge given, as well as the refusal to charge, the de- 
fendant excepted. 


B. F. Porter, for the plaintiffs in error, insisted— 

1. That the proof shewed, there was a special contract; and 
on that the plaintiff should have declared, as they are bound 
to abide by itsterms. [2 Porter’s Rep. 376; Chitty on Con. 
19 to 21; 2Starkie’s Ev. 71, note 1.] 

2. The construction of the contract is, that the Board of Di- 
rectors would pay what was allowed. The facts disclosed in 
the bill of exceptions show that they had voted what was 
thought to be a just allowance to the defendants in error, for 
their professional services, and that the latter refused to receive 
that sum. They are not in law entitledtomore. [2 Starkie’s 
Ev. 72.] 

3. The act of February, 1839, inhibited the Board from con- 
tracting for legal services at a price beyond one thousand dol- 
lars for a year, and the Cizcuit Judge should so have charged 
the jury. 


Peck and Wo. Cocuran, for the defendants. It is need- 
less to inquire whether the contract between the parties was 
special or not, as a conclusion either way is wholly immaterial. 
If special, the plaintiff in error, by refusing to adopt the means 
it prescribes to ascertain the value of the defendants’ services, 
released them from all obligation so to consider it, and author- 
ized them to declare on a quantum meruit: on their part no 
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further act was required, but they were entitled to be paid the 
value of their services. 

2. The Board of Directors had no authority to determine 
what sum should be paid to the defendants in error for their 
services. This in the event of disagreement was to be ascer- 
tained by a professional gentleman; but this mode of adjust- 
ment, though proposed by the defendants, was refused by the 
plaintiff in error. In this proposition the defendants did more 
than the law required; for it is settled that a stipulation in a 
contract to submit matters which may arise to arbitration, will 
not bar an action. 

3. The act of 1839, relates to the regular attorney, elected 
by the corporation for a year, and not to such extraordinary 
professional services as the interest of the Bank may require. 
This conclusion is apparent from an examination of the statute, 
and the cause of its enactment. 



















COLLIER, C. J.—The elementary writers upon pleading 
concur in laying down the law, that where the demand is 
merely of a pecuniary nature, and is founded upon a past or 
executed consideration, it is sufficient to declare upon the com- 
mon indebitatus counts. [1 Chitty’s Plead. 316.] And such 
will be found to be the conclusion of the adjudged cases. 
Here the declaration is framed upon the idea, that the services 
for the performance of which the plaintiff had undertaken, had 
been performed, and that the defendant had refused to pay an 
equivalent therefor. The rule we have stated applies to such 
acase. In another point of view, the form of declaring which 
was adopted was clearly permissible. The defendant refused 
to submit to the arbitrament of a member of the legal profes- 

. Sion the ascertainment of the value of the plaintiffs services; 

asthe paper relied on as a contract contemplates. This indi- 

cated an unwillingness on the part of the defendant to have 
the extent of the liability of the Bank admeasured, as the plain- 

tiffs proposed; and authorized the latter to recover upon a 

quantum meruit. The case of Randolph v. Perry, [2 Por- 

ter’s Rep. 376,] which was cited at the argument is entirely 
unlike the present. There the question was, whether a valid 
and intelligible contract in writing, could be set aside and sub- 
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stituted by a verbal agreement without consideration, which 
was materially different in its terms; the Court very properly 
determined that it could not. 

The contract which is evidenced by the plaintiffs’ letter does 
not authorize the Directors to fix the value of the plaintiffs’ 
services. They propose, that inasmuch as it could not be 
known what amount of business would be required of them, 
that their compensation should be left for future adjustment; 
and that they would receive what any gentleman of the bar 
wouldfconsider reasonable. - This, at most, is an agreement to 
arbitrate, and will not bar the action. In Stone v. Dennis, [3 
Porter’s Rep. 239,] the Court say, “ it is clear, that a party, by 
agreeing to submit his case to arbitration, does not lose his re- 
medy at law, unless at the time of the commencement of his 
suit there is an arbitration pending, or an award has actually 
been made ; and a contract absolutely to waive one’s right to 
go to law, is void, as against public policy.”” See to the same 
effect Bozeman v. Gilbert, 1 Ala. Rep. N. S. 90.] 

The agreement was to attend to the litigated business of the 
Bank, pending or to be brought before the Courts from the 
time the plaintifis were retained to the end of the year. If 
any of the cases should not be determined during that period, 
the plaintiffs were under no obligation to give further atten- 
tion to them. The term for which they were engaged was 
expressly limited, and the contract different from that under 
which counsel are usually retained in this State. 

The section of the act of February, 1839, which it is suppos- 
ed inhibited the employment of the plaintiffs by the Directors 
of the Bank is as follows, viz: 

«“ That the several attorneys of the Bank of the State of Ala- 
bama and its Branches, shall hereafter receive an annual sala- 
ry of one thousand dollars, payable quarterly, and no more.”’ 

Previous to this act, the attorneys for the Banks were com- 
pensated by a stipulated fee, in each case, which was uniform, 
without regard to the amount of professional labor, or skill, 
which was required for its prosecution or defence. Such was 
the number of suits, during some years, by some of the Banks, 
that at least five times the prescribed salary was occasionally 
paid to an attorney. To remedy what the Legislature con- 
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ceived to be a prodigal expenditure of money, the act in ques- 
tion was passed. It applies alone to the regular attorney, who 
is elected by the Directors, as an officer in the respective 
Banks; and does not, expressly or by implication, restrain 
them in the employment of such other professional assistance 
as the interest of the Bank may require. The power of the 
Directory of the Bank of the State would be plenary, inde- 
pendent of any express delegation by the Legislamre; but 
they are expressly authorized by its charter to appoint such 
officers, &c. as shall be necessary for executing the business of 
the corporation. [Aik. Dig. 57.] Itis important that they 
should be invested with such an authority; for it might se 
happen that the Bank would require the services of an attor- 
ney at law in another State, or in different counties of this 
State at the same time. Unless, under such circumstances, 
the Directors could employ and compensate as many profes- 
sional gentlemen as the interest of the Bank required to be re- 
tained, the business of the corporation might very materially 
suffer. Whether the Directors, in entering into the contract 
with the plaintiffs, did that which was expedient and proper, 
under the circumstances, is a question not submitted to us, but 
the inquiry is, did they exceed their powers? On this point 
we have expressed our opinion. 

Our conclusion upon the entire case is, that the judgment of 
the Circuit Court’should be affirmed. 
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LONG & LONG v. BROWN et At. 


1. A Court of Equity will not interfere between the parties to a contract, though it 
be executory, where no fraud has intervened, but will leave them to seek the re. 
dress their contract provides for, unless there be some special ground of equita- 
ble interposition—as where in a sale of land the covenants are independent, and 
the vendor cannot make the title and is insolvent. 

2. An allegation that the complainant has reason to fear, and does fear, that the 

« defendant cannot make title, and will be unable to respond in damages, is too 
vague, loose, and uncertain to be the basis of any action in a Court of Chancery 

3. It is no ground for granting or continuing an injunction to a judgment at lav 
that there is a mistake in the description of lands in a bond for title, without alse 
showing that the other party, on application, refuses to correct the mistake. 

4. In such a ease, the correction can be made by the adult parties, though infant 
have an interest in the title bond. 

5. The grant of sixteenth sections, by the act of Congress of second March, 1819, 
is in perpetuity to the inhabitants of the several townships, but the legal title to 
the land is in the State, in trust for the inhabitants of the respective townships 
in which the lands lie. 

6. A sale of a sixteenth section, pursuant to the act of the Legislature is valid, and 
binding on the inhabitants of the township. 

7. Whether the acquiesence of the inhabitants of a township in an irregular sale, 
and receipt of the interest of the purchase money, would not be a waiver of such 
irregularity—and whether the issuance of a patent would not preclude all inqui- 
ry into the regalarity of the sale—Quere. 

8. Affidavits cannot be read on a motion to dissolve an injunction, in opposition to 
the answer, except in the case of an injunction to stay waste. 

9. Aninjunction may be dissolved on the answer of one defendant, if he alone is 
charged with knowledge of the facts, 


AppEAL from the Chancery Court at Talladega. 


The bill was filed by the plaintiffs in error, and alledges that 
they purchased of the defendant, Brown, the sixteenth section, 
in township nineteen, range six, east—the north east quarter 
of the north east quarter and the south east quarter of the north 
east quarter of section seventeen, in the same township and 
range, all in the Coosa land district, at the price of six thou- 
sand dollars, to be paid in three payments, and executed to 
him three notes for two thousand dollars each, falling due an- 
nually,on the 25th December, 1840, 1841, and 1842—he exe- 
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cuting a bond for title, by which it was intended to secure to 
complainant good and perfect titles to said land, including re- 
linquishment of dower, upon the payment of the purchase 
money. 

That in describing the land in the title bond, either by fraud 
or mistake, the south east quarter of the north west quarter 
of section seventeen, is inserted, instead of the south east quar- 
ter of the north east quarter of that section, and that the land 
so purchased and not conveyed is essential to the enjoyment of 
the residue. 

That at the time of the purchase they were informed by 
Brown that said sixteenth section had been regularly sold un-, 
der and by authority of the statute authorizing such sales, and 
that he would be able to make good and perfect title to the 
same, “but your orator, after diligent inquiry at the proper of- 
fice, and of many persons who had opportunity to be correctly 
informed on the subject, cannot learn of any evidence that will 
sustain the legality of such sale. On the contrary they believe 
said sale was irregular and void, and that many of the material 
requisitions of the statute authorizing such sales, were not com- 
plied with. 

That a mill was erected on a part of the land, and defen- 
dant assured complaiuauts that the works were executed in a 
workmanlike manner, and that the abutments of the dam were 
run into the bank for its security—but that such was not the 
fact, and that the tenons of the works were not more than 
from two to four inches, when they should have been from six 
to eight inches, in such works, and that complainants had no 
power to correct these misstatements, as the parts were in- 
visible. That the dam has been washed away by a freshet. 

That N. & H, Weed & Co. of Philadelphia, as indorsees of 
the first note, have commenced suit thereon, and obtained 
judgment thereon, and that it was not till judgment was ob- 
tained that complainants learned that they were like to lose 
the Jand from the inability of defendant to make title. That 
the most valuable part of the land was entered at the land of- 
fice by one Price, who has departed this life without making 
defendant any title, and that his widow refuses to relinquish 
dower but on certain conditions, which they do not know that 
the defendant can perform. ‘That execution has been sued 
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out on the judgment, and suit brought by Weed & Co. on the 
second note. That they have reason to fear, and do fear, that 
defendant will be wholly unable to make them title according 
to his contract, and they fear he will be unable to respond to 
them in damages. Notwithstanding all which, the parties are 
urging the collection of the money, &c. 

The prayer of the bill is, that Brown and N. & H. Weed & 
Co. be made parties to the bill, and for an injunction, &c. 

The Chancellor granted the injunction, according to the pray- 
er of the bill. 

Annexed, as an exhibit to the bill, is the title bond of Brown, 
the condition of which is, “ Now he it known, that when said 
J. & J. Long shall well and truly pay and satisfy said notes, 
then the said Warner Brown binds himself, his heirs, &c., to 
convey, by general warranty deed, the above described land, 
and bargained premises, to the said John and James Long, or 
their heirs, and also, to procure the relinquishment of his wife, 
then this obligation to be void, else to remain in full force.” 

To this bill the defendant, Brown, answered, admitting the 
sale of the land, as stated in the bill, and the mistake as stated, 
but says that the title bond was drawn by one of the complain- 
ants—that he was never advised of the mistake until the fil- 
ing of the bill, and’would at any time, if applied to, have cor- 
rected it. That in regard to the sixteenth section, he has no 
recollection of making the statements attributed to him, but 
may have done so, and avers that the sale was regular, so far 
as he knows or believes, and has heard no complaint, and avers 
that no difficulty can arise as to the title. He denies all fraud 
or misrepresentation in regard to the title or the nature or va- 
lue of the improvements, but that the whole matter was fully 
known and understood, and minutely examined and discussed 
between the parties before the purchase. 

He denies that the widow of Price claims dower in the land, 
and states that she is willing to make title to the land on the 
payment of the purchase money, which he will be prepared to 
make when it falls due. He denies that he is unable to res- 
pond in damages, if necessary, but avers his ability. He also 
exhibits his titles to the land in controversy. 

Upon this answer the Chancellor dissolved the injunction, 
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and refused to permit the complainant to read affidavits in sup- 
port of the bill. 

From this decree the Chancellor granted an appeal on con- 
dition that the complainants executed a refunding bond within 
twenty days. The bond was not executed until after the ex- 
piration of the twenty days. 

The plaintiffs now assign for error— 

1. That the Chancellor erred in dissolving the injunction. 

2. In hearing the motion, when all the parties had not an- 
swered. 

3. In refusing to hear affidavits in support of the bill. 


Rice, for the plaintiff in error, contended, that there was no 
authority for selling the sixteenth sections, and that the sale 
was absolutely void. He maintained that the grant from Con- 
gress to the inhabitants of the township, created a corporation 
by implication, and that the subsequent assent by Congress to 
the State Legislature to sell the sixteenth sections, was a mere 
void act—and that if it were not, the consent of the inhabt- 
tants was not obtained by getting the consent of a majority of 
the voters of the township And that as the defendant could 
never make title to the land, he should not be permitted to 
collect the purchase money, which he might not be able to re- 
fund. He contended that an allegation of fraud was not ne- 
cessary to sustain such a bill as the present. 

He cited 4 Wheaton, 629; 2 B. Com. 317; 3 Ala. Rep. 5h; 
7 Cranch. 164; 9 id. 43; 4 Wheaton, 518; 1 Sumner’sC. €. 
R. 277; 9 Porter, 577; Bl. Com. 483, note; 3 Ala. 169; Tom- 
lin’s Law Dic. Title Inhabitant. 

He maintained that the mistake gave a Court of Chancery 

“jurisdiction, and that it could only be rectified in Chancery, as 
the heirs of Long, one of the vendees, had an interest im it, 


Stone, contra. 


ORMOND, J.—The plaintiffs in error purchased trom: the 
defendant, Brown, a large tract of land, composed in part of a 
sixteenth section, and upon which there was a mill erected 
the purchase money was to be paid in three instalments, which 
were secured by promissory notes, the vendor executing a bond 
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with condition to make title to the land on the payment of the 
purchase money. The notes were transferred to the defen- 
dants, N. & H. Weed & Co. who brought suit on the note first 
falling due, and obtained a judgment, to enjoin which this bill 
was filed. 

The bill seeks to enjoin the collection of the purchase mo- 
ney, on the ground of fraudulent representations in relation to 
the workmanship of the mill dam—because of a mistake in 
the bond for title of one of the parcels of the land which was 
essential to the enjoyment of the residue—and because of the 
alledged inability of the vendor to make title. 

All the allegations of fraud are distinctly and positively de- 
nied in the answer, and it is insisted that the plaintiffs purcha- 
sed with full knowledge of all the facts—that in regard to the 
mistake in the title bond, the defendant, Brown, never knew of 
it until the filing of the bill, and is now, and would at all times 
have been willing to correct it—that as it respects the title to 
the land, he believes that he will be able to make a good and 
sufficient title according to his contract—or will be able to res- 
pond in damages. 

The bil) states that the plaintiff in error sold one half of his 
interest in the land to one William F. Long, and made an in- 
dorsement to that effect on the bond for title, and it is now con- 
tended that as William F. Long has died, his heirs have such 
an interest in the bond, that the mistake can only be correct- 
edin a Court of Chancery. Mistake is one of the heads of 
Chancery jurisdiction, and there can be no doubt that a Court 
of Equity would rectify the mistake in this case; but there is 
neither reason or propriety in seeking the expensive aid of 
that Court, to do that which the vendor was willing to do vol- 
untarily. To give a Court of Equity jurisdiction to enjoin a 
judgment at law, until a mistake of this kind could be rectified 
application should have been made to the vendor to make it, 
and on his refusal, that Court would interfere, if necessary, to 
prevent an injury from that cause. No application for its 
correction was made in this case, or information given that the 
mistake existed. There was therefore no reason either for 
granting, or continuing the injunction for that cause. 

If it be true as stated, that minors are interested in this title 
bond, it is not easy to see how they could be prejudiced by 
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the correction of a mistake. A decisive answer, however, to 
the objection that the mistake could not be corrected without 
the interposition of a Court of Equity is, that it is a question 
in which the minors alone have an interest, and they could not 
be prejudiced by such a course, as they would not be conclud- 
ed by the alteration, if fraudulently or improperly made by the 
adult parties to the contract. 

In respect to the allegations of the bill of the inability of the 
vendor to make titles to the land, it is to be observed that a 
Court of Equity will not interfere between the parties to a 
contract, although it be executory, where no fraud has inter- 
vened, but will leave them to seek that redress for its violation 
which, by their contract they have stipulated for, unless there 
exists some special ground for the interposition of a Court of 
Equity. Thus, Chancery will interpose where the covenants 
entered into by the parties are independent, and the vendor 
cannot make or obtain the title, and isinsolvent. The ground 
of its interposition in such a case, is to prevent the irreparable 
injury which would result from the payment of the purchase 
money,to one who could not respond in damages for the breach 
of the contract on his part. 

The allegations of this bill fall far short of these requisitions. 
The question as to the ability of the vendor to make title to the 
sixteenth section will be hereafter considered, and in regard to 
the other portions of the tract, it is not sufficiently alledged 
that the vendor cannot make the title, or that failing in that he 
is unable to respond in damages. The allegation is, that they 
(the complainants,) “have reason to fear, and do fear, that 
said Warner Brown is and will be wholly unable to make them 
title according to his contract, and they also fear he will be un- 


‘able to respond to them in damages.” Allegations of this 


loose and indeterminate character, are wholly insufficient to 
warrant the interposition of Chancery. There is no sufficient 
allegation of the insolvency of the vendor, and the allegations 
of the inability of the vendor to make or procure the title, are 
too loose, vague and uncertain to be the basis of any action in 
a Courtof Chancery. So far as they are susceptible of being 
answered they are all denied. 

In relation to the sixteenth section, which constitutes a con- 
siderable portion of the land purchased, it is supposed that the 
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vendor never can make a good title; because, first, there was 
no power to sell ti.e land, existing either in the Legislature or 
in the township, and t.iat the sale was therefore a nullity ; and, 
secondly, if such power existed it was improperly exercised, as 
the act of the Legislature did not require the assent of all the 
inhabitants of the township. 

From the vast number of sales which have been made un- 
der the sanction o! this law, this question is invested with great 
interest, and lias received our deliberate consideration. 

The ;ropriety of reserving a portion of the public land, out 
of the exteusive domain from which new States were in future 
to be created, as the means of providing a perpetual fund for 
the purpose of education, eariy received the attention of our 
Wisest saiesman. ‘ihe first time they were called to legis- 
late upon the lands ceded by the States, was in the establish- 
ment of the “Ordinance for the government of the territory of the 
U. States north west of the river Ohio, in 1787. They declared 
by the third article of that celebrated instrument, that “ Reli- 
gion, morality and knowledge, being necessary to good govern- 
ment, and the happiness of mankind, schools and the means 
of education shall be forever encouraged.”’ At the same 
time, wiilst authorizing the Treasury to contract for the sale 
of the western lands, they required the lot No. 16, in each 
township to be given in perpetuity for the purposes contained 
in the Ordinance. [1 vol. Land Laws, 361, 362.] 

By the fifti clause of tie first article of “ The Articles of 
Agreement and Cession between the U. States and Georgia,” 
in 1802, by which the United States acquired the right to the ter- 
ritory now composing the States of Alabama and Mississippi, it 
was declared that the territory thus ceded should, when sufii- 
ciently populous, form a State, and be admitted into the Union 
“ with the same privileges and in the same manner as is pro- 
vided in the ordinance of Congress of 13th July, 1787, which 
ordinance shall in all its parts extend to the territory contain- 
ed in the present act of cession, that article only excepted 
which forbids slavery. ; 

The act of Congress of 2d March, 1819, for the admission of 
Alabama into the Union, declares, “that the section numbered 
sixteen in every township, and when such section has been 
sold, granted or disposed of, other lands equivalent thereto, 
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and most contiguous to the same, shall be granted to the in- 
habitants of such township for the use of schools.” 

This grant by Congress cannot properly be called a dona- 
tion; it was the performance merely of a solemn obligation 
created by the compact with Georgia, and was intended asa 
grant to the State, to be held in perpetuity for the use and ben- 
efit of the inhabitants of the township. The legal title to these 
lands, could not vest in the inhabitants of the township, as 
they had no corporate existence. nor could such a capacity 
be conferred on them by the act of Congress; and it is very 
certain was not intended to be conferred. Nor can any doubt 
be entertained that the legal title was intended to be vested by 
the act of Congress in this State, and did so vest, by the accep- 
tance of the conditions proposed by the act of 2d March, 1819, 
by the convention of this State, in August of the same year. 

By the acceptance of this trust,the State impliedly stipulated 
to do those acts which were necessary to give full effect to the 
grant, and this trust it has faithfully executed. As early as 
1819 agents were appointed to take care of the lands, and sub- 
sequently school commissioners were appointed, and trustees 
required to be elected by the township for the management of 
the sixteenth section in each township, who were declared a 
body corporate. 

As the land in its wild state was of no benefit to the people 
of the township, and as a revenue could only be derived from 
it by cultivation, the lands were leased under suitable provis- 
ions to preserve them from waste. It was soon, however, dis- 
covered that this process would end in the destruction of the 
land; every where the sixteenth section was in a state of ruin- 
ous dilapidation. In this condition of things, application was 
made to Congress, by the Legislature of this State, for leave to 
authorize the sale of the sixteenth section, by the assent of the 
township, which was graated—the proceeds of the sale to be 
invested in some productive fund. 

We agree entirely with the counsel for the plaintiff in error, 
that this act conferred no power ; nor had Congress any right 
whatever to interfere in the matter. It is, however, evidence 
of the strong desire of the Legislature to act in good faith, and 
to keep within the pale of thelaw. Having thus obtained the 
assent of Congress, the Legislature passed an act authorizing 
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the sale of the sixteenth section in each township, with the as- 
sent of the inhabitants, the proceeds to be placed in one of 
the Banks of the State, and to carry interest at the rate of six 
per cent per annum, payable quarterly, and secured to the peo- 
ple of the township whose lands were thus sold. 

It is very clear that power must exist somewhere to control 
the subject of the grant, so as to make it subserve the purpose 
it was designed for. The State very properly supposed that 
this power was lodged with the inhabitants of the respective 
townships ; a majority were therefore authorized to act, and if 
in their opinion a sale of the land was advisable, to make sale 
thereof. The whole scope and design of the law is merely to 
give the assent of the State to such sale, and by providing the 
necessary machinery to carry out in action the wishes of the 
township, and at the same time afford the inhabitants a guar- 
anty, that the principal of the proceeds of such sale should be 
forever kept inviolate, for the benefit of posterity, and the an- 
nual interest only be consumed by the existing generation. 

The act authorizing these sales, passed in 1828, requires the 
assent of the inhabitants of the township to such sale, to be as- 
certained by taking the vote of the qualified electors, resident 
in the township, a majority of whom voting in the affirmative 
was necessary toa sale. It is denied by the counsel for the 
plaintiff in error, that the assent of a majority of the electors, 
of the towuship, is the assent of a majority of the inhabitants, 
which term he insists means householders, and includes fe- 
males as well as males. [Tomlin’s Law Dic. Title, Inhabi- 
taut. ] 

The popular meaning of the term inhabitant is, a resident 
or dweller in a place, in opposition to a mere sojourner or 
transient person. [1 Bouv. Law Dic. 504; Webster’s Dic.] 
and such, beyond all doubt, was the meaning of the act of Con- 
gress. In thissense then, the aggregate mass of the people, 
men, women and children, restden¢ in the township are the 
inhabitants to whom this grant is made in perpetuity. How 
then is the land to be sold and converted into money, if it be- 
comes obvious that a sale is necessary to prevent the destruc- 
tion of,the fund ; must the assent of every one of the inhabi- 
tants be obtained, as a prerequisite; or may not the assent of a 
majority of those to whom, from their sex and age, the politi- 
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cal interests of the country are confided, be considered as a fair 
exponent of the wishes of a majority of all the inhabitants? 
We are of that opinion ; to obtain the assent of all, or even the 
opinion of all, would be impracticable. 

It is the established law, that in the case of a corporation 
aggregate, the opinion of a majority binds the whole, and it is 
quite obvious, from the diversified opinions of men on all sub- 
jects, that in all matters in which the entire mass are interest- 
ed, the majority must govern the minority; and were it other- 
wise, civil government would beat an end. From the necessi- 
ty of the case, therefore,a majority of the inhabitants must be 
permitted to act for all; aud we think the Legislature acted 
wisely in considering that the consent of all the inhabitants 
might be fairly implied from the consent of a majority of the 
qualified electors, as it is impossible to suppose that the inter- 
est of a majority of the qualified electors of any township, is 
not identical with the interest of a majority of the inhabitants 
of the same township. 

We are therefore clearly of opinion, that the grant of six- 
teenth sections is in perpetuity to the inhabitants of the respec- 
tive townships—that the legal title to the land is in the State, 
in trust for the inhabitants of the respective townships, in 
which the land is situated—and that a sale of the land, pursu- 
ant to the act of the Legislature is valid me binding on the 
inhabitants of the township. 

We are not called on in this case, to determine whether the 
sale of the sixteenth section in this instance was regular; or if 
irregular, whether such defect was not waived by the town. 
ship if it acquiesced therein, and received the interest of the 
proceeds of the sale—or, lastly, whether all inquiry into the re- 
gularity of the sale would not be concluded by the issuance of 
the patent. 

It was not improper to entertain the motion to dissolve the 
injunction, on the answer of Brown alone, as there is no alle- 
gation in the bill that the other defendants have any knowledge 
whatever of the facts constituting the supposed equity of the 
bill, and, indeed, the contrary is shown by the bill itself. 

Nor did the Court err in refusing permission to the plaintiff 
in error to read affidavits in support of the bill. It is perfectly 
well settled, both in England and this country, that, upon a 
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motion to dissolve an injunction, affidavits cannot be received, 
either to support or contradict the answer, with the single ex- 
ception ‘of waste, where the injury would be irreparable. All 
other cases are provided for in this State by the bond of the 
defendant, which will be a sufficient guaranty. [8 Vesey, Jr, 
35; 1 John. Ch. 211, 444; 2 id. 202.] 

Let the decree of the Chancellor dissolving the injunction be 
affirmed. 





JONES AND CONNER v. JEMISON AND STEWART. 


1. The County Court, on the final settlement of an estate, has no jurisdiction to 
render judgment against any person but the representatives of the estate to be 
settled. 


War of Error to the County Court of Pickens. 


The transcript certified to this Court with the writ of error, 
states the proceedings of the County Court with respect to this 
case in the following manner: 

“On the final settlement with Robert Jemison, Jr. and Charles 

tewart,as executors of the last will and testament of Wm. Book- 
er, deceased, Aurelius N. Jones and Wm. F. Connor, executors 
of the last will and testament of Sarah N. Booker, being pre- 
sent. And the matters of the settlement having been referred 
to George B. Saunders,as auditor, and the accounts and voueh- 
ers examined by the Court, it appears that the debts against 
the estate and legacies have been satisfied, as described by the 
will of the said William N. Booker, deceased, by his said ex- 
ecutors, as appears by the account current and vouchers filed. 
And it further appears that there is in the hands of the said 
Aurelius N, Jones and William F. Connor, as executors of the 
last will and testameut of Sarah N. Booker, deceased, the sum 
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of $4,101, due to the said Robert Jemison, Jr. and Charles 
Stewart, as guardians of the estate of Edith M. Booker, a mi- 
nor, and legatee in the will of the said William N. Booker, de- 
ceased. Ordered, therefore, that Robert Jemison, Jr. and Chas. 
Stewart, as guardians of Edith M. Booker, recover of Aurelius 
N. Jones and William F. Connor, executors of the last will and 
testament of Sarah N. Booker, the said sum of $4101 61. It 
further appears that the said Aurelius N. Jonesand William F. 
Connor, are indebted to the said Robert Jemison Jr. and Chas. 
Stewart in the sum cf $720 37, for an allowance made by this 
Court to compeusate them for their services as executors afore- 
said. Therefore, ordered and decreed that the said Robert 
Jemison, Jr. and Charles Stewart, recover of the said Jones and 
Connor, executors of Sarah N. Booker, deceased, the said sum 
of 8720 37. It further appears that the said Jones and Con- 
nor, executors as aforesaid, are indebted to the said Jemison 
and Stewart, executors as aforesaid, in the sum of $1,614 77, 
for money by them advanced of their own funds, in the man- 
agement of the estate of the said William N. Booker, deceased, 
as executors. Therefore, ordered that the said Jemison and 
Stewart, recover of the said Jones and Connor, executors of 
the last will and testament of Sarah N. Booker, the aforesaid 
sum of $1,614 77. Ordered that executions issue for the afore- 
said several sums of money. 

No further proceedings whatever appear in the record of the 




















cause. 
To reverse this judgment the defendants thereto now prose- 


cute their writ of error, and assign that the County Court erred 







in making it. 






J. B. Crank, for the plaintiffs in error. 
CocHran, contra. 







GOLDTHWAITE, J.—There is some difficulty in coming 
to the belief that the transcript certified to this Court contains 
the entire proceedings had in the Court below, but as no effort 
has deen made to correct it, or to supply any deficient matter, 
Wwe must act on it as we find it. 

It seems then, that at a settlement of the estate of William N. 
Booker, deceased, of whose will Jemison and Stewart are the 
80 
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executors, Jones and Connor, the executors of the last will of 
Sarah N. Booker, were present. In the course of the settlement 
it appeared that Jones and Connor, as the executors of Mrs, 
Booker, were ascertained to be indebted to Jemison and Stew- 
art in the manner and for the sums indicated by the judgment 
rendered. Conceding the indebtedness to exist from Jones and 
Connor, as the executors of Mrs. Booker, to the ward of Jemi- 
son and Stewart, or to themselves, as the executors of William 
N. Booker, this furnished no warrant for the judgment render- 
ed against the plaintiffs in this Court. The Court had no ju- 
risdiction to render judgment against any one, on the applica- 
tion for the settlement of the estate before it, except the execu- 
tors themselves; and they having shown a payment of all the 
debts and legacies, were entitled to be discharged; but they 
were not authorized to use that form of proceeding to obtain 
judgment against the executors of the estate of Mrs. Booker. 
The judgment is clearly irregular, and is therefore reversed. 


PERKINS v. WINDHAM. 


1, The act of 1806, makes a legatee a competent witness to establish a will by de- 
claring his legacy to be void. 

2. A devise to a parent for life, and afterwards to his or her children, is not avoid- 
ed as it respects the parent, by the children proving the will as subscribing wit- 
nesses ; though the latter cannot claim their residuary interest under the will. 


Wrair of Error to the Orphans Court of Pickens. 


The defendant in error propounded for probate, to the Or- 
phans Court, a paper purporting to be the last will and testa- 
ment of Rachel Windham, deceased ; in which he is designa- 
ted an executor. This paper was admitted to probate upon 
the evidence of Hugh Windham, Nicholas L. Windham and 









JANUARY TERM, 1843. 635 


Perkins v. Windham. 








John M. Massingill, although it appeared that they were grand- 
children of the testatrix ; and to the father of the two first, and 
the mother of the latter, were divised real and personal estate 
of great value, to be enjoyed by the devisees during life, and 
thereafter to be divided equally between their children. The 
contestant objected to the competency of the witnesses to the 
will, and his objection was overruled and is duly certified by 
bill of exceptions. 
















Peck & Cxark, for the plaintiff in error. The witnesses to 
the will were all interested in its establishment; for thereby 
the share of the father of two and the mother of one in the es- 
tate would be increased, and they eventually benefitted. [7 
Com. Law. Rep. 199; 7 Cow. Rep. 64; 1 Mass. Rep. 


238-9.] 











J. B. Crark, for the defendant, cited Aik. Dig. Tit. Wills, §8 ; 
3 Starkie’s Ev. 1690-1, and note; 1 Johns. Cases, 163; 4 Johns. 
Rep. 311. Conceding that the witnesses have a direct interest 
in establishing the will, and vet the statute expressly makes 
them competent, and declares that they shall forfeit all interest 


under the will. 








COLLIER, C. J.—Assuming that the interest of the attest- 
ing witnesses is, under the will, so direct as to render them in- 
competent, according to the rules of the common law, we will 
inquire what influence the statute exerts on their competency. 
The act of 1806 enacts, that “ If any person shall be a subscrib- 
ing witness to a will, wherein any devise or bequest is made 
to such subscribing witness, and the will cannot be otherwise 
._proved, the devise or bequest to such witness shall be void, 

and he or she compellable to appear and give testimony on the 
residue of the will, in like manner as if no devise or bequest 
had been made. But if such witness would have been enti- 
tled to any share of the testator’s estate, in case the will was 
established, then so much of such share shall be saved to such 
witness as shall not exceed the value of the said devise and 

bequest made to him or her in the said will.”? [Aik. Dig. 449.] 

So far as it is material to consider this enactment, it is substan- 

tially the same as the 25th Geo. 2,c. 6. That statute like our 
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own, expressly declares, that every devise or bequest to a per- 
son attesting the execution of a will, shall be utterly null and 
void ; and such person shall be admitted as a witness to estab- 
lish the same. The passage of that act was induced by the 
doubts which were entertained, whether the competency of 
such an interested person could be restored by a release, pay- 
ment, or extinguishment of all his interest, so as to admit him 
to prove the execution of the will. Our statutes restores the 
competency of the attesting witness by extinguishing all inter- 
est which he would otherwise take under the will, whenever 
his testimony is necessary to establish it. 

The meaning of the words, “ give testimony on the residue 
of the will,” is, that the evidence of the witness shall be com- 
petent to prove its execution so far as he is not a beneficiary 
of the testator’s bounty. In the case before us, neither of the 
witnesses take an interest to vest in possession immediately 
upon the testator’s death ; but its enjoyment is postponed until 
the death of their respective parents, who are devisees and leg- 
atees. This will confers upon them an interest in praxsenti, to 
be enjoyed in futuro; and its forfeiture by the statute cannot 
affect the interests of those whom the witnesses are to succeed. 

The record sufficiently establishes the examination of the 
attesting witnesses, to prevent them from coming in for a share 
in the remainder, after the death of their parents—the statute 
which has been cited, divests them of all interest wnder the 
wiél; and as a necessary consequence the order of the Orphans 
Court is affirmed. 
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THE COMMERCIAL BANK OF COLUMBUS v. WHITE- 
. HEAD. 


1, The maker of a promissory note is not a competent witness for the defendant 
who had indorsed it for his accommodation, in a suit by the holder against such 
indorser, without a release for the costs of the suit. 

2. A deposition taken upon an affidavit that the witness is about to leave the State 
cannot be read on the trial of the cause if the witness does not carry his purpose 
into effect but remains within the State. 


Error to the Circuit Court of Greene. 


This was an action of assumpsit, by the plaintiff in error 
as indorsee, against the defendant in error as indorser of a pro- 
missory note made by Joseph B. Earle, for twenty-one thou- 


sand seven hundred and eighty-one dollars and seventy-seven 
cents. 

From a bill of exceptions taken at the trial of the cause, it 
appears that the defendant offered to read as evidence the de- 
position of Joseph B. Earle, which had been regularly taken 
before the last continuance of the cause, upon the affidavit of 
the defendant, that the said Earle was about to remove from the 
State of Alabama. It was proved, that at the taking of the 
deposition Earle resided, and has ever since resided, on his 
plantation, in the county of Marengo, about seventy-five miles 
from the place of the trial of the cause ; that he has not remov- 
ed from thence, but was, at the time of the trial of this cause, 
absent from home on a temporary visit to the city of Mobile, 
which is distant more than one hundred miles from the place 
of trial. That the indorsement of the bill of exchange by the 
defendant on which he is sought to be charged in this suit, 
was made by him for the accommodation of the said Earle. 

The plaintiff objected to the reading of the deposition—first, 
on the ground of interest in the witness; and, secondly, because 
the statute did not authorize the deposition to be read under 
the facts proved. But the Court overruled the objection and 
permitted the deposition to be read in evidence to the jury—to 
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which the plaintiff objected ; and the jury having found a ver- 
dict for the defendant, judgment was rendered accordingly 
from which this writ is prosecuted. 

The plaintiff assigns for error the matters of law arising out 
of the bill of exceptions. 


Buss and THornTon, for the plaintiff in error, contended 
that as Whitehead, the defendant, was an accommodation in- 
dorser merely, he could recover of the maker, not only the 
damages which might be recovered in an action by the holder 
of the note, but also the costs. That therefore, the maker, un- 
less released, had a direct interest in the suit, and was an in- 
competent witness. To this point thev cited 4 Taunton, 464; 
14 East 565; Chitty on Bills,414, 7 Am. ed; } Cowen Phil- 
ips on Ev. 59, 60, 61; 2 id. notes 105, 107; 2 Starkie on Ev. 
300; Greenleaf on Ev. 447; 2 Saunder’s P. and Ev. 942; 3 
Chitty’s Gen. Prac. 814; 9 Serg. and Rawle, 236; 16 Johns, 
70; 14 Mass. 303; 7 Cranch, 206; 5 Munroe, 269; 1 Rep. 
Con. Court S. C. 423; 1 McCord, 552; 5 Cowen, 153; 2 Hill, 
131. 

To show that the ceposition could not be received as evi- 
dence under the statute, they cited 9 Porter, 650; 1 Ala. Rep, 
237. : 


Pecx and Murpuy, contra, maintained that it did not appear 
from the bill of exceptions, with sufficient certainty, that the 
witness whose testimony was excepted to, was the maker of 
the note, and to this point they cited 8 Porter, 360. 

That if the witness was competent for any purpose, the 
Court did not err in refusing to exclude the deposition general- 
ly ; and they insisted that in a suit against an accommodation 
indorser the maker was competent— 

First—To prove that the date of the note had been altered. 
[4 Cowen Phillips on Ev. 32.] 

Second—To prove any matter of defence which arose after 
the execution of the note. [17 Mass. 95.] 

Third—To prove that the plaintiff was a mala fide holder. 
[15 Johns. 270; 18 id. 167; 3 Wendell, 415.] 

Fourth—To prove the payment or a contract with the hold- 
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er, giving day of payment, by which the endorser would be 
discharged. [4 H. & Johns. 283.] 

Lastly—That it had been setjled by this Court, in a case 
like the present, that the maker was a competent witness. [9 
Porter, 225. ] 


ORMOND, J.—A preliminary question is presented on the 
bill of exceptions, which it is proper to determine before pro- 
ceeding to the examination of the assignments of error. 

It appears from the bill of exceptions that the defendant of- 
fered to read the deposition of Joseph B. Earle, which was ob- 
jected to on the ground that the witness was interested. The 
objection now is, that it does not appear with sufficient certain- 
ty that the witness was the maker of the note indorsed by the 
defendant—his interest being dependent on that circumstance. 

It is thus stated: “The indorsement of the dill of exchange 
by the defendant, on which he is sought to be charged in this 
suit was proved to have been made by him for the acommo- 
dation of said Earle.”’ 

We think it sufficiently appears, that the witness and the 
maker of the note are the same person; not merely because the 
names are the same, but because it is stated that the indorse- 
ment on which the defendant is sought to be charged in this 
suit, was made for the accommodation of the said Earle. It 
is, to be sure, not stated as lucidly as it might be, but we can- 
not doubt that the witness and the maker of the note are the 
same person. Had there been any doubt or controversy in the 
Court below, about the identity of the witness, it would doubt- 
less have appeared in the bill of exceptions. 

Nor is there any weight in the objection that the instrument 
Sued on is called a bi// of exchange, when in fact it is a prom- 
issory note. It is our daily practice to correct the phraseology 
of bills of exception by the context and other parts of the re- 
cord. To hold that this bill of exceptions, as to this point, was 
void for uncertainty, would be to say that we could not ap- 
prehend that, which would be obvious to any plain man of com 
mon sense. 

To proceed to the inquiry before us, was the maker of the 
note a competent witness for the defendant, who had indorsed 
it for his accommodation, without a release for costs? 





640 ALABAMA. 


See 





The Commercial Bank of Columbus v. Whitehead. 





It is the law of this and most of the other States of the Union, 
that a party to a note, is a competent witness in favor of any 
other party who may be sued upon the paper, upon the ground 
that his interest is balanced. But when a note is indorsed for 
the accommodation of the maker, the indorser is a surety, and 
if the amount is recovered against him by the holder, the ma- 
ker is liable to reimburse him, not only the amount of the note 
and interest, but also the costs of the suit. Ina suit therefore, 
by the holder against the accommodation indorser, the maker 
is not a competent witness, unless he is released from liability 
for the costs. This rule is so well settled that it is not necessa- 
ry to cite authorities in its support, reference therefore is mere- 
ly made to the numerous cases cited by the plaintiff’s counsel, 

It is, however, supposed that this Court has held otherwise, 
in the case of Griffin v. Harris, [9 Porter, 225.] That was a 
case where an accommodation indorsee was sued, and having 
released the maker, offered him as a witness. The primary 
Court rejecting him, the case was brought to this Court. It is 
very clear that the question of interest did not arise in this 
case, as the witness was released, nor does it appear that the 
question of the interest of the witness arising from his liability 
for costs was presented to the mind of the Court, as it certainly 
was not presented on the record. It is not therefore just crit- 
icism to apply the general remarks of the Court to a subject 
evidently not within its contemplation at the time, although 
from their generality, under other circumstances, the particular 
subject might be embraced by them. The whole scope of the 
agument is to show the competency of the witness, because 
his interest was precisely balanced between the holder and the 
indorser, an argument which could not have been urged if the 
question of costs had been raised or presented to the mind of 
the Court, unless, indeed, that question was considered as set- 
tled by the release. The probability however is, that as the 
question was not mooted, or indeed, presented in the case, that 
the difference between the attitude of the maker of a note 
when offered by an accommodation indorser, or an endorser 
for value, was not considered at all, and we certainly cannot 
consider it an authority on this point. 

It was also urged, that although the general rule may be as 
stated, yet that the maker might be a witness for some purpo- 
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ses ‘as to prove payment, or that the plaintiff was a mala fide 
holder and not entitled to recover against any one. 

A witness may be competent to testify to a particular fact 
before the Court, who would not be competent to testify to the 
jury ; but a witness who is offered generally, must be so for all 
purposes. Indeed the very instances whicly are put by coun- 
sel, would, if proved, defeat the action. Yet it is because the 
maker is interested in defeating the action, that he cannot bea 
witness without a release. 

We are entirely satisfied that the deposition was improperly 
admitted, it not appearing that the witness was released previ- 
ous to his being examined. 

The deposition was taken apon an affidavit that the witness 
was about to remove from the State. It was proved that he 
had not removed from the State, but has ever since resided on 
his plantation, about seventy-five miles from the place of trial, 
and at the time of the trial was temporarily absent from home, 
on a visit to the city of Mobile. 

The statute under which this deposition was taken, has been 
several times under consideration in this Court. The plain de- 
sign of the statute was, to give to parties litigant the benefit of 
the testimony of witnesses who would leave the State before 
the trial of the cause. If the witness should change his pur- 
pose, or from any cause remain, it cannot be read, as was ex- 
pressly held,in Goodwyn v. Lloyd, [8 Porter, 237.] This results 
necessarily from the declaration of the statute, that all deposi- 
tions taken under it shall be “considered as taken de bene esse.’’ 
(Aik. Dig. 127.] The design of the statute was merely to ob- 
tain the testimony of a witness not able to attend the trial from 
absence from the State ; the cause being removed, the authori- 
ty to read the deposition would be at anend. See also Mc- 
Cutchen v. McCutchen, 9 Porter, 650; and Eddins v. Wilson, 1 
Ala. N.S. 237. 

When, therefore, it was shown that the witness had not left 
the State but had remained at his residence, within the juris- 
diction of the Court, there was no authority to read his depo- 
sition. 

The Court therefore erred on both the grounds stated, and 
the judgment must be consequently reversed and the cause re- 
manded. 
§1 
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CASTLEBERRY AND COLLINS v. FENNELL. 


1. Where a bill single is described in the declaration, as made and delivered to 
the plaintiff, by the name and description of J. D. F. agent for G. A. K. or bear. 
er, the suit is properly brought, and the words agent, &c. will be considered 
merely as descriptio persona. 


Warr of Error to the Circuit Court of St. Clair. 


Action of debt by Fennell against Castleberry and Collins, 
on a bill single, alledged to have been made and delivered to 
the plaintiff by the name and description of John D. Fennell, 
agent for G. A. Kelly. 

The defendant suffered judgment to go by default, and it is 


entered for the proper sum, but in damages instead of debt. 

The errors complained of are— 

1. That the plaintiff shows the legal interest in the debt isin 
another. 

2. That judgment is given for more damages than are claim- 
ed by the declaration. 


Moopy, for the plaintiffs in error, cited 21 Wend. 110; 9 id. 
44; 2id. 158; 10 id. 156; 10 Johns. 387; 6 id. 94. 

As to the damages, Derrick v. Jones, 1 Stew. 18; Johnson 
v. Kelly, 2 id. 490; id. 225, and cases there cited. 


Strong, for defendant in error. 


GOLDTHWAITE, J.—If the bill single is as deseribed in 
the declaration, there is nothing more clear than that the words 
agent, &c. after the obligees name, must be considered as mere- 
ly descriptive of the person, and not as investing Kelly with 
any legal interest in the contract. [Buffum v. Chadwick, 8 
Mass. 109.] 

The question as to the manner in which the judgment is en- 
tered, was settled in this Court adversely to the plaintiffs in 
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error as long ago as Briggs v. Greenlee, Minor 123, when it 
was held to be entirely immaterial whether the judgment is in 
debt or damages, if it be for the pruper sum. 

Judgment affirmed. 





THE STATE v. McCALL. 


1, The breaking open the shutters of a window, and protruding the hand within 
them, is not such an entry as will constitute the crime of burglary, if the sash re- 
main down, and the glass are not broken, so as to permit a violation of the se- 
curity of the house. 

2. The constitutional provision which authorizes one charged with a crime, to be 
heard by himself or counsel, does not confer the right to make a statement of 
facts, independent of, and not warranted by, the evidence. 


The defendant was indicted for burglary, at a term of the 
Circuit Court of Mobile, commencing on the sixth Monday af- 
ter the fourth Monday in September, 1842. 

The cause was tried on the plea of not guilty, and certain 
questions of law reserved, which are referred to this Court as 
novel and difficult. These questions are thus stated, “ In this 
case it was proved by the State, that the supposed burglary 
was committed by the defendant, in the mansion house of Mrs. 
Ann Vincent, in the city of Mobile. That between eleven and 

“twelve o’clock at night, Mrs. Vincent had retired, andheard a 
noise at the window, indicating that force was being used to 
open the shutters, or blinds—that the window itself was fasten- 
ed down, in such a manner that it could not be opened from 
without—that the shutters were also fastened in the ordinary 
way before Mrs. V. retired—that after hearing the noise with- 
out, alarm was given to a lodger in the house, who upon go- 
ing out, found the defendant in the yard, near the window, the 
shutters of which had been opened, and were then standing 
open. After the witnesses had been examined, and the argu- 
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ments of counsel on both sides concluded, defendant’s counsel 
asked the Court to allow defendant to make a statement to the _ 
jury—this the Court declined. The Court then charged the 
jury, that if they believed from the testimony, that the defen- 
dant, by the application of force, wrested open the window 
shutters, and his hands protruded beyond the line made by 
the shutters when shut, that that in law, was an entry, not- 
withstanding the sash remained down and the glass was un- 
broken.” 

“The prisoner was found guilty, and sentenced to imprison- 
ment in the Penitentiary for the space of ten years. 


AtrorNeY GENERAL, for the State, to show the charge of 
the Court to be correct, cited 2 East’s P. C. 493; 2 id. 48; 1 
Hale’s P. C. 552; Foster’s C. L. 108; 1 Hawk. P. C. 130-]-2; 
Russ. and R. C. C. 499. 

Though the defendant had a constitutional right to be heard 
by himself and counsel, yet he could not be allowed to give 
evidence to the jury. 


Routston, for the defendant. The defendant should have 
been allowed to make his statement to the jury. The consti- 
tution guarantees to every man the right to be heard by him- 
self and counsel. [The State v. Hughes, 2 Ala. Rep. N.S. 
102.] 

It is clear upon authority, that the defendant did not make 
such a breach and eutry into the mansion house, as to warrant 
his conviction of the crime of burglary. [1 Hale’s P. C. 552-3; 
Hawk. P. C. 132, §11, 12; Roscoe’s Crim. Ev. 254-8-9; Arch. 
Crim. Plead. 291-3. } 


COLLIER, C. J.—The crime of burglary may be defined to 
be, the breaking and entering a dwelling house in the night 
time, with intent to commit a felony. For the purposes of 
this offence, it is said the term “ dwelling house,’’ comprehends 
all buildings within the curtilage or inclosure, &c. [1 Hale’s 
P. C. 358, 559; Hawk. P. C. Ch. 38, §12; East’s P. C. 492; 
id. 493, 501, 508.] The offence consists then in violating the 
common security of the dwelling house in the night time, for 
the purpose of committing a felony. [Commonwealth v. Ste- 
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phenson et al, 8 Pick. Rep. 354.] But what is a violation, is 
not in all cases entirely clear; the authorities discovering a 
great want of harmony. It is not our purpose now, to notice 
the many adjudications with which the books abound ; but on- 
ly to consider a few of those most pertinent to the case in 
hand, and then state the principle which must control our de- 
cision, 

In Rex v. Bailey and another, [Russ: and R. C. C. 341,] it 
appeared that a sash window belonging to a dwelling house, 
was fastened in the usual way, by a latch, from the bottom of 
of the upper sash to the top of the lower one; and that there 
were inside shutters, which were fastened. One of the prison- 
ers broke a pane of glass in the upper sash of the window, and 
introduced his hand within, with the intention to undo the 
latch by which the window was fastened. While he was cut- 
ting a hole in the shutter with a centre bit, and before he had 
undone the latch of the window, he was seized. All the 
Judges were of opinion, that the introduction of the hand be- 
tween the window and the shutter to undo the window latch, 
was a sufficient eutiy to constitute a burglary. 

In Rex v. Rust and Ford, [1 Moody’s C. C. 183,] the facts 
were these : the glass sash window was left closed down, but 
was thrown up by the prisoners ; the inside shutters were fas- 
tened, aud there was a space of about three inches between 
the sash and the shutters, and the shutters themselves were 
about an inch thick. It appeared that after the sash was 
thrown up, a crow-bar had been introduced to force the shut- 
ters, and had been not only within the sash, but had reached 
to the inside of the shutters, as the mark of it was found on 
the inside of the shutters. The Judges were of opinion that 
this was not a case of burglary, as it did not appear whether 
any part of the haud was within the window, although the 
aperture was large enough to admit it. 

Any, the least entry, is sutticient by means of the hand, or 
foot, or even by an iustrumeut with which it is intended to 
commit a felony. [East’s P. C. 490; Foster’s C. L. 107; 1 
Hawk. P. C. Ch. 38, §7; 1 Hale’s P. C. 555.] But the entry, 
it is said, must appear to have been made with the immediate 
intent to commit a felony, as distinguished from the previous 
intent to procure ad:nission to the dwelling house. Where it 
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appeared that a centre-bit had penetrated through the door, 
from chips found in the inside of the house, yet as the instru- 
ment had been introduced for the purpose of breaking, and not 
for the purpose of taking the property or committing any oth- 
er felony, it was held the entry was incomplete. [1 Leach’s 
C. L. 452; East’s P. C. 491.] 

The citations from the crown cases, it must be admitted, 
lend their support to the charge of the Circuit Judge to the jury. 
The only difference being, that there was a breach and entry 
of the sash, while here, the breach and entry was of the blinds, 
which were the outer protection. This, it isconceived, cannot 
require the application of a different principle. It cannot be, 
that the common security of the dwelling house is violated by 
breaking one of the shutters of a door or window which has 
several, True, it weakens the security which the mansion is 
supposed to afford, and renders the breach more easy ; but as 
additional force will be necessary before an entry can be effect- 
ed, there can, under such circumstances, be no burglary com- 
mitted. 

Suppose the shutter of a door made by placing plank upon 
each other until it is two or three double, if the thickness of one 
of the plank be removed by one intending to commit a burglary, 
and an entry thus far made, can it be said that the offence was 
completed? What, in point of principle, is the difference be- 
tween such a case, and one where there are several shutters, 
an inch or two apart from each other. In neither case can 
such an entry be made as will enable the aggressor to commit 
a felony. In such cases the entry may be said to be made 
with the intent rather to procure admission into the dwelling 
house, than to commit a felony, which we have seen is an in- 
dispensable constituent of the crime of burglary. 

To constitute burglary, an entry must be made into the house. 
with the hand, foot, or an instrument with which it is intended | 
to commit a felony. In the present case there was nothing 
but a breach of the blinds, and no entry beyond the sash win- 
dow. The threshold of the window had not been passed, so as 
to have enabled the defendant to consummate a felonious in- 
tention; and according to the principle we have laid down, the 
charge to the jury was erroneous. 

The constitution guarantees to every one charged with the 
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commission of a crime, the right to be heard by himself and 
counsel, but it does not permit the accused to make a state- 
ment of facts to the jury, unless it be authorized by the evi- 
dence adduced. Here the reasonable inference perhaps is, 
that the statement proposed to be made was pot in the course. 
ofa legal defence; at any rate the leave of the Court was not ask- 
ed for that purpose, until, according to the regular course of 
procedure, the arguments for the State and the prisoner had 
been concluded. Taking this to be true, the Court might very 
well have refused to allow the defendant*to make the state- 
ment he desired. 

For the error in the first question considered, the judgment 
is reversed, and the defendant is directed to remain in custody 
to await a trial de novo, unless in the interim he be discharged 


by due course of law. i 





COLLINS v. FOWLER. 


1. A deposition cannot be read which the Commissioner certified was taken on 
the second day of November, the commission requiring it to be taken on toe first 
day of November. Nor will the defect be aided by the proof of a witness that 
he received the deposition on the first day of November, but did not know when 
it was taken. 

- 2. The reasonableness of the charge of a physician cannot be established by a 
witness proving what the same physician had charged hii in a similar case. 


Error to the Circuit Court of Dallas. 


Assumpsit by the defendant against the plaintiff in error. 

On the trial it appeared that the action was brought by the 
defendant for services rendered to the daughter-in-law of the 
plaintiff, at her request. 

The plaintiff offered the deposition of a witness, which pro- 
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ved that he resided in the family of Dr. Fowler,and that a mote 
bearing the signature of the defendant was brought by one of 
her servants, desiring Dr. Fowler to attend Mrs. Collins, her 
daughter-in-law, who was sick at her house. That the Doctor 

- was then from home, but on his return the note was handed 
to him, and the witness and Dr. Fowler went to the house of 
Mrs. Collins, to see the patient, when Mrs. Collins stated that 
she had written a note the day previous desiring his attendance. 
Appended to the deposition was a note purporting to be signed 
by Mrs. Collins, of the tenor above stated. 

Another witness proved the note to be in the hand-writing 
of Mrs. Collins. 

The defendants counsel objected to so much of the deposi- 
tion as related to the note attached to the deposition, but -the 
Court overruled the objection. 

The plaintiff also offered to read the deposition of another 
Witness, appended to which was a notice in writing, that the 
deposition would be taken at a place designated, on the first 
day of November—the certificate of the commissioner stated 
that it was taken on the second day of November. A witness 
stated that he received the deposition from the commissioner on 
the first day of November, but did not know when it was ta- 
ken. The defendant objected to the reading of the deposition 
to the jury, but the Court overruled the objection and it was 
read to the jury. 

A witness was also introduced, who proved the plaintiff’s 
rate of charging for professional services rendered to him, but 
did not know what he charged others. This was also ob- 
jected to by the defendant—but the objection overruled. 

The plaintiff obtained a verdict and judgment, from which 
this writ is prosecuted. The errors assigned are the matters of 
law arising on the bill of exceptions. 


Epwarps, for the plaintiff in error. 
R. SAFFo_p, contra. 


ORMOND, J.—We are of opinion that the jury might have 
inferred, that the letter appended to the deposition was the one 
spoken of by the witness. The question, however, is entirely 
unimportant, as the same fact was proved not only by the ad- 
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missio 1 of the defendant, but by proof that the note was in her 
hand-writing. 

The certificate of a commissioner authorized to take a depo- 
sition, setting forth the time and place and circumstances un- 
der which it is taken, is prima facie evidence of the facts there- 
in stated. 

The certificate in this case showed that the deprsition was 
not taken on the day the opposite party was notified to appear, 
and as she di! not a tend and cross examine, there was no au- 
thority for rea'ling it as evidence. To surmount this objec- 
tion a witness was i:troduced who proved that he received the 
deposition from the commissioner on the first day of Novem- 
ber, but did not know when the deposition was in fact taken. 

Phis testimony shows that it was not taken on the second of 
November, but it does not prove that it was taken on the first. 
There was therefore no proof when it was taken, and for that 
cause it should have been rejected. 

There was also error in permitting the witness, Soles, to tes- 
tify to the charges for professional services made by the plain- 
tiff against him. The object was doubtless to show that the 
charge made in this case, was what was usual and customary 
for physicians to charge for services in like cases. But this 
could not be established by proving what the plaintiff had 
charged another person, as the question would still return, 
whether that charge was reasonable, and according to the 
usage and practice of physicians in the neighborhood, 

The judgment must therefore be reversed and the cause re- 
manded. 
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HARRELL er at v. MARTIN, PLEASANTS & Co. 


1. A writ of execution should be made returnable to the term of the Court next 
succeeding its teste when issued more than fifteen days previous to the return 
day of the next succeeding term ; but if issued when there is a less number 6f 
days, it should then be made returnable to the next succeeding term thereafter. 


Wait of Error to the Circuit Court of Madison. 


This was a motion to quash a writ of fi. fa. sued ou® by 
Martin, Pleasants & Co. against Harrell and Jarman, on the 
23d September, 1841, and made returnable to the Court to be 
held on the 4th Monday of Aprilthen next. The Court refused 
to quash the writ, and the defendants in execution prosecute 
this writ of error, and assign the refusal as a cause for re- 
versal. 


Moors, for the plaintiffs in error, insisted that the execution 
was irregular, as it should have been made returnable to the 
next succeeding term, which by law was the fourth Monday of 
October, instead of April, and cited Digest, 257, §1. 


GOLDTHWAITE, J.—The only statute that prescribes 
when and how executions shall be made returnable was pass- 
ed in 1807. This directs that executions “shall be made re- 
turnable to the first day of the next succeeding term, so that 
there be always at least fifteen days between the teste and re- 
turn of each of said writs. Provided, That if the plaintiff shall 
desire an execution to issue returnable at a farther day, the 
Clerk shall issue the same accordingly, so as the day of such 
return be upon a Court day. within ninety days next after the 
teste thereof.” [Dig. 257, §1.] 

The provisions of this enactment are sufficiently clear until 
we come to the proviso, which iscontrolled by the term Court 
day, and of which it is necessary to ascertain the meaning be- 
fore we can arrive at the intention of the act. So far as our 
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statutes then existed they furnish no eu ue whatever to , the 
meaning of this term, because our Court days were at inter- 
vals of more than,ninety days fromeach other. We must then 
look elsewhere for its exposition; and this is found in the Vir- 
ginia act of assembly of 1793, [1 Statutes at Large, N.S. 208,] 
from which this section of our statute is evidently copied, as it 
is the same, word for word, with the first section of that act. 
In that State the term Court day is perfectly well understood, 
and is to be found in many of the older statutes. By another 
act, passed in 1748,[5 Henning’s Statutes at Large, 490,] the 
County Courts are directed to be constantly held upon days 
stated in the act, once in each month, and the act of 1794, [1 
Statutes at Large, N. S. 310,] prescribes the same rule. 

In Virginia, then, this proviso is perfectly operative, but 
here it can have no effect whatever, as we have no such Court 
days as the proviso refers to, It must therefore be rejected, as 
there is nothing of a similar description in our ae” which 
can give meaning to the term. 

The section standing without the proviso, cannot be misun- 
derstood—the execution must be returnable to the next suc- 
ceeding term of the Court, if there are fifteen days between 
the ¢este of the writ and the return day of the next succeeding 
term. But if there is less than that number of days between 
the time of suing out the writ and the return day of the next 
succeeding term, then it can be made returnable to the next 
succeeding term thereafter. This results from the fact that 
there must always be at least fifteen days between the teste 
and the return day of an execution, and from the other circum- 
stance that there can be no time when the plaintiff is not enti- 
tled to sue out some sort of execution if the judgment is alive 
-and operative. Here the execution was sued out on the 23d 

‘day of September, when the next succeeding term was, by. 
law, appointed for the fourth Monday in October. More than 
fifteen days consequently intervened between the teste of the 
execution and the next succeeding term. The execution, how- 
ever is returnable to the fourth Monday in April, and therefore 
is irregular, and should have been quashed. 

Judgment reversed and cause remanded. 
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CUNNINGHAM v. THE ALABAMA LIFE INSURANCE 
AND TRUST COMPANY. 


1. Where the charter of a corporation authorized to lend muney, enacts that certi- 
ficates of stock shall be assignable on the books of the corporation, under such 
regulations as the Board of Trustees shall establish, it is competent for the trus. 
tees to declare by a by-law, that “* No stockholder shail be permitted to transfer 
his stock of the Company while he is in default.” 

2. An indebtedness by note comes within the prohibition of a general by-law, 
which declares that stock shall not be transferred so long as the holder is indebt- 
ed to the Company. 


Warr of Error to the Circuit Court of Mobile. 


The facts of this case were agreed by the parties, and are 
substantially as follows, viz: 

C. C. Hazard being the proprietor of fifty shares of the stock 
of the Alabama Life Insurance and Trust Company, on which 
forty dollars per share had been paid, on the 28th July, 1841, 
transferred the same to John B. Toulmin, who received from 
the Company a certificate of stock reciting the transaction, and 
Stating that the stock was “transferable at the office of the 
Company, personally or by attorney.” It further appears, 
that the plaintiff had purchased from Toulmin this stock, for a 
valuable consideration, and without notice of any incumbrance, 
and upon a production of the certificate applied to the Com- 
pany, under a power of attorney from Toulmin, to cause a 
transfer upon its books, and to give him a new certificate in his 
own name. The Company refused to allow the transfer, because 
it holds a note made by a firm composed of Messrs. Hazard, 
Toulmin and one Daniel Fowler, jr. for $5,406 08, upon which 
there is a balance due the Company of $1,710, and interest. 
The Company refused to effectuate the contract between Toul- 
min and the plaintiff, for the reason that a by-law was adopt- 
ed‘on the 18th January, 1841, which gave the Company a 
lien’on the stock for the security of the debt due it by Toul- 
min and others. That by-law is as follows: “ No stockholder 
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shall be permitted to transfer his stock of the Company while 
he is in default.”’ 

It was agreed that should the Court be of opinion that the 
Company was liable, that judgment may be entered for the 
plaintiff for the sum of two thousand and eighty dollars and 
the costs ; otherwise for the defendants, which judgment may 
be discharged on the payment of the dividends accruing on the 
said stock since the firs: day of June, 1842, and a delivery to 
the plaintiff of a certificate of stock on demand. 

Judgment was rendered in favor of the defendant and against 
the plaintiif for costs. 











CamPBELL, for the plaintiff in error. 









Stewart, for the defendant. The by-law creates a lien in 
favor of the Company. Toulmin acquired his stock after this 
by-law was passed—it was subject to its influence before it 
was transferred to him; and no action can be sustained for 
the refusal to recognize the plaintiff’s right. [4 Burr. Rep. 
2219.] 

The seventeenth section of the charter of the Company 
clearly confers the pawer to enact such a by-law as that relied 
on; and this section requires the transfer to be made on its 
books. All persons contracting in reference to the stock of the 
Company, are charged with a notice of the terms of the char- 
ter; and the plaintiff in the present case by his purchase from 
Toulmin acquired only an equity subject to all the equities of 
the Company. [3 Conn. Rep. 544; 6 id. 522.] 

But if the power to enact by-laws is not conferred by the 
charter, it may be claimed as an incidental right; especially 

‘ where it is not opposed to policy, or the law of the country. 
[7 Viner’s Ab. 125-6-7; 1 Bacon’s Ab. 444; Angell & Ames 
on Corp. 177, 186, 197; 1 Strange’s Rep. 645; 2 P. Wm’s, 
Rep. 207; 3 Burr. Rep. 1838; 4 id. 2221; 5 Serg. and R. Rep. 
73; 8 id. 73.] 

In Pennsylvania, it has been held, that a mere custom inde- 
pendant of a by-law, would givealien, [8 Serg. and R. Rep. 
73.) Public policy, instead of being thwarted by the by-law 
in question, is really promoted, as it sustains the Company, by 

affording increased means to pay its liabilities. The acts of the 
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€orporation are obligatory upon its members, whether they 
were assented to by all or not—if its legislative power enactsa 
law within the scope of its powers, all are bound by it. 


COLLIER, C. J.—The questions in this case are—1. Is the 
by-law enacted by the defendant, which inhibits a stockholder 
from transferring his stock, while he is indebted to the compa- 
ny, within the scope of its legislative powers? 2. Does the 
indebtedness of Toulmin come within the prohibition of that 
by-law. 

1, It is said to be essential to the validity of a by law, that 
it should conform to the constitution of the United States and 
the acts of Congress pursuant thereto, to the constitution and 
statutes of the State in which it is located, and to the general 
principles and policy of the common law as it is there acknowl- 
edged. [Ang. and Ames on Corp. 182, e¢ post. Hence it is 
held, that it must be reasonable, and while it may regulate trade 
it must not restrict it, so as injuriously to affect the interest of 
those who are not corporators, [Id. 193-8. ] 

The common law annexes to a corporation certain incidental 
rights, among which are enumerated by-laws, as private stat- 
tutes for its government. [Ang. and Ames on Corp. 58; Kyd 
on Corp. 69.] But it has been said, where the charter express- 
ly declares the power of the Company to make by-laws in cer- 
tain cases and for certain purposes, its power of legislation is 
limited to the cases and objects specified; all others being im- 
pliedly excluded. {Ang. and Ames on Corp. 177.] 

In Sargent et al v. The Franklin Insurance Co. [8 Pick. Rep. 
90,] the Court held, that the Company had no implied lien on 
the shares of the stockholders, as a security for its demands 
against them; that it was bound to enter on its books a trans- 
fer of shares, in pursuance of an assignment; and that it was 
liable in damages to the assignees of the shares for refusing to 
do so. [See also Bates v. The New York Insurance Co. 3 
Johns. Cases, 238.] But if the charter provides, that all the 
debts due the Company from a stockholder, shall be paid be- 
fore any transfer shall be made of stock, this would prevent 
the assignee from demanding an assignment before the lien of 
the Company was satisfied. [Union Bank of Georgetown v. 
Laird, 2 Wheat. Rep. 390.] By the charter of the Hudson’s 
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Bay Company, the corporation were “empowered to make 
by-laws for the better government of the Company, and for 
the management and direction of their trade to Hudson’s Bay.” 
Accordingly they made a by law, that ifa member should be 
indebted to the Company, his stock in the Company should be 
in the first place liable to the debts which such member should 
owe the Company; and that the Company might seize and de- 
tain his stock for the debts due to ther. It was objected to 
this by-law, that the stock of the Company should not be liable 
to the payment of any one debt in preference to another; for 
all debts ought to be paid according to the course of law, and 
no by-law could be made to the prejudice of a third person; 
that it was as if co-partners, on entering into partnership, 
should covenant that the stock of each partner should be first 
liable to the debts which he should owe to the other partner, 
before the debts which he should owe to any other person. 
But the Lord Chancellor said, “This is a good by-law; for the 
legal interest of all the stock is in the Company, who are trus- 
tees for the several members, and may order that the divi- 
dends to be made shall be under particular restrictionsor terms ; 
and by the same reason that this by-law is objected to, the 
common by-laws of companies, to deduct the calls out of the 
stocks of members refusing to pay their calls, may be said to be 
void. Asto the other part of the by-law empowering the 
Company to detain and seize the stock of such member, that is 
also good; but then there ought to be some act done by the 
Company, to order or declare that the stock of such member is 
seized for the debt due to the said Company.” [Child v. Hud- 
son’s Bay Company, 2 P. Wm’s Rep. 207; see also, 1 Bac. 
Ab. 444; Gibson v. Hudson’s Bay Company, 1 Strange Rep. 
- 645; Meliorucchi v. Royal Exchange Assurance Co. 1 Eq. Cas. 
Ab. 9.] 

In the case of Waln’s Assignees v. The Bank of North Ame- 
riea, [8 Serg. & R. Rep. 73,] it appeared that Waln was a 
stockholder and had been a director of the Bank; that he was 
legally indebted to the corporation, and made a general assign- 
ment, including his stock, for the benefit of his creditors, al- 
though he was aware, at the time his indebtedness was incurred, 
that there was a wsage of the corporation not to permit a trans- 
fer of stock while the holder is indebted to the bank. The 
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Court considered the right of the assignees to be precisely such 
as their assignor was entitled to, aud say, “The stock passed 
into the hands of his assignees, subject to all the rights and all 
the equities of the bank; and this without taking into conside- 
ration the evidence of at least the knowledge of one of the 
plaintiffs of the restriction on transfers, where the stockholder 
was debtor to the bank. It is reduced to the narrow question, 
was this regulation of the bank—this usage to retain—this 
course of dealing between the bank and her customers, un- 
questionably known as it was to Mr. Waln, binding on him?” 
vIgain—* The agreenient of the stockholders would be equal- 
ly binding on them, and all who stand in their shoes as a by- 
law. By-laws bind, because the members of the corporation, 
either individually, or by those who represent them, are sup- 
posed to give their assent to them. A course of dealing—a 
usage—an understanding—a contract express or implied, is the 
lien of the parties and a law to them, provided they are not 
repugnant to the charter, or the laws of the land. This is con- 
trary to neither.” 

The charter of the Union Bank of Georgetown, enacted, 
“That the shares of the capital stock, at any time owned by 
any individual stockholder, shall be transferable only on the 
books of the bank, according to such rules as may, conforma- 
bly to law, be established in that behalf, by the President and 
Directors; but all the debts actually due and payable to the 
bank, (days of grace for payment being passed,) by a stock- 
holder, requesting a transfer, must be satisfied before such 
transfer shall be made, unless the President and Directors shall 
direct to the contrary.””? Upon a certificate issued for fifty 
shares to one Patton, declaring that the same shall be “ trans- 
ferable at the said bank, by the said Patton, or his attorney, on 
surrendering this certificate;’? the question was, whether as 
against an assignee, the bank was entitled to a lien upon the 
stock, for the payment of the debts of the assignor. It was 
held, that no person can acquire a legal title to any shares, ex- 
cept under a regular transfer, according to the rules of the 
bank ; and if any person takes an equitable assignment, it must 
be subject to the rights of the bank under the act of incorpora- 
tion, of which he is bound to take notice. The President and 
Directors of the Bank expressly deny that they have waived, 
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or ever intended to waive the right of the bank to the lien for 
debts due it, by the form of the certificate, and that they ever 
directed any transfer to be made to Patton which should stip- 
ulate to the contrary ; consequently the assignee could not co- 
erce the bank to permit a formal transfer, until the debt due it 
by the assignor was paid. [Union Bank of Georgetown v. 
Laird, 2 Wheat. Rep. 390; See also Rogers, &c. v. Hunting- 
don, 2 Serg and R. Rep 77; Seawall v. Lancaster, 17 id. 285.] 
So in the case of Northrop v. The Newtown and Bridgeport 
Turnpike Co. [3 Conn. Rep. 544;] the charter directed that 
“the shares in said Company, shall be transferable only on the 
books of said Company, and in such manner as the said Com- 
pany shall by their by-laws direct.”” By the by-laws “the 
Board of Directors were to prescribe the form of transfer, to 
be registered by the Clerk.”” In virtue of this authority, the 
Directors adopted a form which declares that the stock is to 
be transferred expressly, with all the privileges, and subject to 
all the burdens thereunto appertaining. The question was, at 
what time the transfer should be considered ascomplete. The 
Court held, that a deed of assignment in the form prescribed 
by the Directors, was of no avail to convey a title, until actu- 
ally registered on the books of the Company; that registration 
operates not merely to perfect a conveyance previously begun, 
or to give notice of a conveyance previously perfected, but is a 
fact essentially necessary to originate a title; before the hap- 
pening of which no title has been or can be perfected. 

Let us now notice so much of the charter by which the de- 
fendant was created a body corporate as is material, and con- 
sider the question before us with reference to the principles we 
have stated. The second section of the act, among other pow- 


- ers conferred, authorizes the Company to make contracts in- 
volving the interest or use of money; to receive monies in trust 


and to accumulate the same at such rate of interest as may be 
obtained or agreed on, or to allow such interest thereon as may 
be agreed on. The sixth section provides that no bond or oth- 
er collateral security shall be required from the said Company, 
when appointed trustee, guardian or receiver, but all invest- 
ments of money received by the Company, in either of these 
characters, shall be at the sole risk of the corporation; and for 
all losses of such monies, the capital stock, property and effects 
§3 
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of the corporation shall be absolutely liable. And the seven- 
teenth section enacts, that the certificates of stock and of monies 
received in trust, issued by the corporation, “ shall be assigna- 
ble on the books of the corporation, to be kept at such place 
or places, and under such regulations as the Board of Trustees 
shall establish.”’ 

The charter does not confer the power to make by-laws for 
any specific purpose, and consequently that power is not sub- 
ject to any implied restriction, to a greater extent than are cor- 
porations generally. It cannot be pretended that the by-law 
in question is opposed to any constitutional or statutory pro- 
vision; and we canuot conceive that it is unreasonable or in 
restraint of trade. The seventeenth section expressly authori- 
zes the transfer of stock on the books of the Company ; but in- 
vests the trustees with the authority to establish the regula- 
tions under which the transfer shall be made. By the term 
“regulations,” we understand nothing more than “rules,’’ for 
the transaction of the business to which they relate. These 
rules must be pertinent to the subject and reasonable in them- 
selves. 

The stock of a corporation, or rather its capital, is joint pro- 
perty; the certificate that is issued to the person who has con- 
tributed thereto certifying his interest, is not the capital, but is 
evidence of the number and nominal value of his shares. To 
some extent the stock is subject to the legislation of the Com- 
pany, as we have seen was determined in Child v. Hudson’s 
Bay Company. That case, which has been frequently cited 
with approbation, and always, so far as we have observed, 
without objection, fully maintains the right of a corporation to 
declare, by a by-law, that the dividends on stock may be made 
under particular restrictions or terms; and that the stock of 
members shall be liable to their debts due the corporation, in 
preference to other creditors or assignees. That the defendant 
was fully authorized to become both a debtor and creditor, 
very sufficiently appears from the sections of the charter we 
have cited—in fact, the Company could not carry out the pur- 
poses of its creation without sustaining both relations. It could 
not become the receiver of money in trust, and pay interest on 
it, unless it could be allowed to lend at as high, or a higher 
rate of interest. But it is needless to say more, as the duties 
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and powers of the corporation in this respect, are clearly point- 
ed out. 

From what we have said it will follow that the by-law in 
question is in conformity to the charter, and dictated by expe- 
diency. It is calculated to enable the stockholders to obtain 
accommodations from the trustees, upon security less satisfac- 
tory than the trustees would advance upon, if the stock of 
members was not pledged for their individual indebtedness, 
And so much as it restricts the transfer of the stock, probably 
to an equal or greater extent does it facilitate the obtaining of 
money by the stockholders, and thus adds to the capital ac- 
tively employed; so that the inconveniences which result from 
such a by-law so far as the public is concerned, is entirely neu- 
tralized by the private as well as public benefit_which pro- 
ceeds from it. 

The certificate of stock, notwithstanding the terms in which 
it is expressed, cannot be regarded as a negotiable security, so 
as to vest in an assignee a legal title to the stock, without any 
farther act. The transfer being, by the terms of the charter, to 
be made on the books of the Company, the assignee receives 
but a mere equitable interest until the assignment is consum- 
mated ; and for a refusal to carry out the contract between the 
assignor and himself, he cannot maintain an action against the 
Company until its lien has been discharged. This is very sat- 
isfactorily shown by several of the cases cited. 

2. In respect to the second question, it may be quite enough 
to say, that the debt for which the lien is claimed, appears to 
be due by note to the corporation, and for any thing appear- 
ing to the contrary, comes within both the letter and spirit of 


_ the by-law. 


It will follow from what we have said, that the judgment of 
the Circuit Court is correct ; and it is consequently affirmed. 
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McNAIR AND WIFE v. COOPER. 


1. Where there is a parol executory agreement, made at the time of the execution 
of a note, if the collateral contract be not executed, it cannot be given in evi- 
dence to defeat the action on the note. 

2. Upon a refusal to execute the collateral engagement, the principal contract 
might be rescinded, by putting, or offering to put, the party in statu quo; or it 
might be the foundation of an action for damages for its breach. 

3. A witness proved that he had purchased a tract of land from the plaintiff's tes. 
tator, and proposed to sell it to the defendants, who refused to buy the land un. 
less the notes to be given for the purchase could pass into the possession of the 
Selma Rail Road Company, which was indebted to them; that this conversation 
was afterwards communicated by witness to the testator of the plaintiffs, who said 
that the notes of defendants would answer his purposes as cash, in payment of 
his stock to the Rail Road Company. Held that this testimony was irrelevant, 
on the ground that it did not tend to show what the contract really was, which 
the parties subsequently made. 

. The cases of Murchie v. Cook & McNab, 1 Ala. 42; of Simonton v. Steele, id. 
357 ; and of Honeycut v. Strother, 2 ib. 135, examined and explained, 


Error to the County Court of Dallas. 


This action of assumpsit was brought in the Court below, by 
the plaintiffs in error, executor and executrix of Uriah Grigsby, 
deceased, against the defendant, as survivor of the firm of David 
Cooper & Brothers, on two promissory notes made by them to 
Uriah Grigsby, for the payment of eight hundred and thirty- 
three dollars thirty-three cents, each. 

Pleas non assumpsit—fraud—failure of consideration—want 
of consideration—all, in short, by consent—and, also, a special 
plea in short “that the notes sued on were to be paid to the 
Treasurer of the Rail Road Company, by the plaintiff, in pay- 
ment of plaintiff’s stock, and the Rail Road Company being 
largely indebted to defendants, were t@take said notes and pay 
them as money to defendants. To this plea there was a de- 
murrer, which was overruled by the Court, and the plaintiff 
took issue upon it. 

The defendant, to obtain a continuance of the cause, made 
affidavit that he could prove by one Jeremiah Pitman, that the 
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notes on which the suit is founded, were given on the purchase 
of some real estate; that before the purchase aforesaid and ex- 
ecution of the notes, the witness had purchased the land of the 
plaintiff ’s testator, and proposed to sell the land to David Coo- 
per, one of the defendants, who refused to purchase the land 
of witness, unless the notes to be executed by him and Isaac 
Cooper, (then acting together as partners,) to the plaintiff’s tes- 
tator, would be paid in by said testator, in discharge of his 
rail road stock, which the witness communicated to the testator 
of plaintiffs, who then observed that the notes of said defend- 
ants would answer his purposes as cash, to pay in his stock 
with, as he would have the cash to pay, and the notes would 
be the same to him to pay in his stock. 

That from the whole of this conversation he thought it was 
expressly agreed between Grigsby and David Cooper, acting 
on behalf of the firm of David & Isaac Cooper, that the notes 
sued on should be so paid in; upon which the said purchase 
was consummated and the notes executed. 

It being admitted that the witness would swear to these facts, 
the plaintiff ’s counsel objected to the testimony because it was 
oral, and tended to contradict the written evidence, and speci- 
ally to the latter clause, that it was the opinion of the witness, 
but the Court overruled the objection. 

After argument, the Court charged the jury that a verbal 
understanding or promise such es described in Pitman’s testi- 
mony, made at or before the time of the execution of the notes 
sued on, notwithstanding the residue of the contract was reduced 
to writing was valid and legally binding upon the plaintiff in this 
action, and if not carried into effect the failure coustituted a 
good defence to this action. 

- That in such a case as the present, if the defendant’s interest 
can be in any manner afiected, he las a ri, ht to demand a full 
compliance with the agreement. 

That if the defendant was injured by the misapplication of 
the notes, no matter how little, even if it were merely being 
delayed in the collection of the debt from the Rail Road Com- 
pany, it was a defence to this action. 

That the manner or mode of payment of a note can always 
be shown by parol, as matter of defence; and by way of exam- 
ple, stated that if a note was payable in dollars, it might be 
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shown by parol that it was payable in corn, and that payment 
in money could not be enforced. 

The plaintiff’s counsel requested the Court to charge the jury, 
that if, from payments made subsequent to the execution of these 
notes, nothing was owing from the plaintiff’s testator to the Rail 
Road Company,at the time of the maturity of the notes first due 
of these here sued on, (to prove which evidence has been intro- 
duced by the plaintiffs,) that then the plaintiff was not bound 
to transfer the notes to the Rail Road Company, which instrue- 
tion the Court refused to give, and the counsel excepted, as 
well to the instructions given as to the evidence admitted. 

After the charges were given to the jury, the Court, without 
the consent of the plaintiffs, withdrew from the consideration 
of the jury, the latter part of the testimony of Pitman, consist- 
ing of his opinion. 

A verdict and judgment having passed for the defendant, 
the plaintiffs prosecute this writ, and assign for error— 

1, In admitting any portion of the evicence of Pitman. 





2. In admitting the latter clause, consisting of the opinion of 
the witness, 

3. In the charges given and the refusal to charge as shewn 
in the bill of exceptions. 

4. In overruling the demurrer to the plea. 


R. Sarrotp, for plaintiffs in error, contended that this was an 
attempt by parol, to contradict a written contract. He cited 1 
Johns. Rep. 139; 8 Taunton, 92; 5 Porter, 88; 1 Ala. Rep. 
160; id. 436; 2 id. 280, 571. 

The distinction he contended was between the perform- 
ance of a verbal condition, operating as payment of the note, 
and a prior or contemporaneous verbal contract unexecuted. 
In the former it is the subsequent execution, and not the parol 
agreement, which is operative as accord and satisfaction. That 
in this case there was no satisfaction, nor any preof that the 
Rail Road Company assented to the arrangement, and agreed 
to look to defendant for payment. [4 Mass. 414; 8 Johns. 
375; 8 Vermont, 243; 17 Pick. 171; 1 Ala. N.S. 423; 2 id. 
359.] 


Gro. GayLr, contra, maintained that the decision of the 





JANUARY TERM, 1843. 








McNair and Wife v. Cuoper. 








Court below was fully sustained by previous decisions of this 
Court. He cited 1 Ala. Rep. N. S. 41; id. 357; and particu- 
larly the case of Honeycutt v. Strother, [2 Ala. Rep. 135,] which 
he insisted was expressly in point. 


ORMOND, J.—The special plea relied on as a bar to the 
action is very informal, but was designed we presume to state, 
that at the time the notes sued upon in this action were execu- 
ted, it was agreed between the parties that Grigsby, the payee, 
should transfer the notes to the Selma Rail Road Company, in 
payment of his stock in the Company—the Company being at 
the time indebted to the makers of the note, 

These facts disclose that at the time of the execution of these 
notes, (which, from the evidence in the cause, we learn was 
for a tract of land sold by the payee to the makers,) there wasa 
collateral parol agreemeut, that the notes should be transferred 
to the Rail Road Company, which was indebted to the makers 
of the notes, and the breach of this collateral contract is relied 
on as a bar to a recovery on the notes; but we are very clear 
that it cannot have that effect. If it could operate as a bar, it 
would follow that the makers of the notes would avoid the pay- 
ment, and also keep the land, and still retain their claim against 
the Rail Road Company. 

If the collateral engagement was executed, it would doubt- 
less constitute a defence to the principal contract. Or, upon a 
refusal to execute the collateral engagement, the principal con- 
tract might be rescinded, by putting, or offering to put, the par- 
ty in statu guo; or it might be the foundation of an action for 
damages for its breach; but for the reasons assigned, a failure 
to perform the collateral engagement could be no bar to a re- 
“covery on the principal contract. This is the doctrine of the 
case of Crossman v. Fuller, [17 Pickering, 171.] The Court 
in their opinion say, “this was a parol collateral agreement, 
which has been executed. If it had not been, it could not have 
had the effect to vary or contradict the terms of the note. Thus 
if a note were payable in money, a collateral agreement made 
at the time of the making of the note, that it should be payable 
in goods, could not be received in evidence. But the party 
having a claim in virtue of an executory collateral contract, 
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must pursue his remedy upon the agreement itself for a breach 
of it.” 

So in this case, if the defendants have sustained injury by the 
failure of the plaintiff to transfer the notes to the Rail Road Com. © 
pany, they may sue for the breach of that contract and recover 
the damages they have actually sustained. But they cannot 
plead such failure in bar of an action on the notes, not only be- 
cause it would be to contradict the written contract of the par- 
ties by parol, but also because the amount due on the notes 
would not be the criterion of the damages sustained by the 
breach of the collateral engagement, and would, therefore, be 
necessarily unjust to one of the parties. , The demurrer should, 
therefore, have been sustained to the plea. 

The evidence which the defendant proposed to adduce in 
support of the plea. did not tend to prove that any collateral 
contract, such as is described iu the plea, had ever been entered 
into by the parties. It appears that the witness had first pur- 
chased the land of the plaintiif’s testator, and proposed to sell 
it to the defendants, who refused to buy the land unless the 
notes to be given for the purchase, could pass into the hands of 
the Rail Road Company, which was indebted to them—that this 
was afterwards communicated by him to the plaintiffs testator, 
who said that the notes of defendants, would answer his pur- 
poses as cash,in pavment of his stock to the Rail Road Company. 
This testimony merely shows what the parties were willing to 
do at some time previous to the making of the contract; but it 
has no tendency to show what the contract really was at the 
time it was made, and should, therefore, have been excluded 
from the jury as wholly irrelevant. 

This disposes of the entire case, and shows that the Court 
erred in its judgment on the demurrer to the plea, in its re- 
fiisal to exclude the testimony, and in the charges given to the 
jury. 

Three cases, heretofore decided by this Court, have been 
pressed on its consideration, as leading to a different conclusion. 
They are the cases of Murchie v. Cook & McNab, 1 Ala. Rep. 
42; Simonton v. Steele, id. 357,and Honeycutt v. Strother, 2 
ib. 135. 

In the first of these cases, the head note indicates that parol 


evidence is admissible to prove, that where a note was executed 
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there was an agreement to receive in paymeut fhe debt of a 
third person. 

The defect of this note is, that it does not state, as was the 
fact in that case, that the agreement was executed. The facts 
as shown by the report of the case were, that upon a sale of 
goods to Murchie, it was agreed to receive in payment a debt 
due him, which those selling the goods had assumed to pay, 
and the note sued on, which was for the amount of the goods 
thus taken up, was executed because the amount of the debt 
thus assumed, was not then precisely ascertained. As soon 
then as the goods were received, under this contract, it extin- 
guished the debt thus assumed, or in the language of the Court 
in the case, “discharged pro tanto the debt due the plaintiff in 
error from McMahan, Murchie & Co.” Having given the 
case again a critical examination, we are satisfied it is correct- 
ly decided, and is entirely consistent with the rule that a writ- 
ten agreement, cannot be varied by parolevidence. To prove 
by parol that a note is extinguished or discharged, no more 
contradicts it, than to prove that it was made originally without 
consideration. 

The facts of the case of Simonton v. Steele, were, that the 
consideration of the note sued on, was some other notes on a 
third person, upon the agreement that if these notes could not 
be used in a suit then pending against the maker of the note, 
they were to be returned and the note cancelled. The notes 
thus received could not be used as a set-off. There can be no 
doubt that this evidence was admissible; it merely established 
that the consideration for which the note was given had whol- 
ly failed, prouf of which has never been considered as conflict- 
ing with the rule in question. 

The remaining case of Honeycutt v. Strother, [2 Ala. 135,] 
is more especially relied on. The facts were, that Honeycutt 
had purchased a piece of land from one Adams, and given him 
three notes for the purchase money. He afterwards sold the 
same land to Strother, at the same price he had given for it, 
taking from him three notes for the same amount, and falling 
due at the same time with those held by Adams, and assigned 
to him the bond for title he had received from Adams. There 
was, at the time, a parol agreement that these notes should be 
delivered up to Adams, and substituted for those which he held 
84 
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on Honeycutt. This Honeycutt failed to do, but transferred 
one of the notes to a third person, who sued Strother in Honey- 
cutt’sname. The question was whether Strother could prove 
this parol agreement executed, by showing that he had paid 
Adams the amount of the note held by him on Honeycutt. 

This Court held that such proof was admissible, and upon a 
review of the case, we are satisfied it was correctly decided. 
That was like the case at bar, the case of a parol collateral 
agreement, made at the time the note was executed, but which 
unlike the case at bar was carried into effect. The substance 
of the contract in the case cited, was that Strother was to pay 
Adams for the land, and to accomplish this, Honeycutt was to 
make an exchange of the notes held on him by Adams, It 
appears that he did not do this, but that Strother paid Adams; 
which was in its effect, if not literally, an execution of the pa- 
rol agreement. Had this not been done, Strother could not 
have defended himself when sued on the note executed by him 
to Honeycutt. 

The result of all the cases is, that where there is a parol ex- 
ecutory agreement, made at the time of the execution of the 
note, if the collateral contract be not executed, it cannot be giv- 
en in evidence to defeat the action on the note, because that 
would be tocontradict by parol the written agreement of the par- 
ties. But if the collateral agreement be executed, it will be a 
good defence to an action on the note ; not because such proof 
would show a different contract from the one described in the 
written instrument, but admitting it to be as stated, will show 
its discharge in the nature of an accord and satisfaction. [See 
Crossman v. Fuller, 17 Pickering, 171; Walker v. Russell, id. 
280; and Bradley v. Bradley, 8 Vermont, 243.] 

Let the judgmennt be reversed and the cause remanded. 
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BLOUNT AND STANLEY v. TRAYLOR. 


1. Where a creditor omits to sue out execution until after the death of his debtor, 
no lien attaches upon his personal estate, in the hands of his administrator, who 
is bound to apply them in due course of administration, and whose claim will 
prevail against the levy made under an execution issued after the death of the 
debtor. 


Wait of Error to the Circuit Court of Chambers. 


Claim, under the statute, to a slave levied on at the suit of 
Traylor by an execution against John Davis. 

The facts, so far as they are connected with the only matter 
decided by the Court, are these : 

Davis died on the 8th of October, 1840, no execution having 
then issued. On the 23d of the same month, this execution 
was issued, and levied on the 2d of November of the same 
year on the slave in controversy. Blount and Stanley took 
out administration on Davis’ estate and interposed their claim 
on the 1st March, 1841. 

At the trial the claimants made title in two ways: 

1. As the mortgagees of the slave by deed from Davis, to 
secure the payment of a note falling due Ist March, 1841, 

2. Under the administration. 

It was shown that they had returned an inventory in which 
this slave was described as Davis’ property, but subject to 
their mortgage. 

_ Under this state of proof, they requested the Court to instruct 
~ the jury— 

1. That if Davis was dead when the execution issued, it 
was void. 

2. That, under the circumstances there was not such a pos- 
session in the mortgagor as was liable to sale under execu- 
tion, and in either event, a verdict should be rendered in their 
favor. 

These charges the Court refused, and in lieu of them the jury 
was instructed— 
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1. That the claimants could not question the regularity or 
validity of the execution. 

2. That if the claimants held possession of the slave, not as 
mortgagees, but as administrators ot Davis, their possession 
Was equivalent to the possession by Davis, and created such 
an equity of redemption as was liable to the execution. 

This was excepted to and is now assigned as error. 


Srone, for the plaintiff in error. 
Gunn, contra. 


GOLDTHWAITE, J.—The matter in question here, is not 
merely whether the execution is void in consequeuce of hav- 
ing issued after the death of Davis, for as between these parties 
the validity of the execution cannot be inquired into. [Bettis 
v. Taylor, 8 Porter, 564.] But considered in another aspect, 
the fact that Davis died before any lien existed on his goods, 
is quite decisive of this case. The plaintiff in execution not 
having sued out his execution in the lifetime of his debtor, has 
no claim which is entitled to a preference over any other credi- 
tor, and as by the administration the title to the decedent’s 
goods passed to the administrators, to be applied in due course 
of administration, their claim is necessarily paramount to that 
derived under the execution. 

The decision in the case of Collingworth v. Horn, [4 S. & P. 
237, 250,] concedes that if that case had shown a case of facts 
precisely similar to those now before the Court, that the title 
of the administrator would prevail against the execution. 

As the execution has already been quashed, and the levy 
discharged, there is no reason for remanding the cause. 

Let the judgment be reversed. 


ORMOND, J.—By several early decisions of this Court, the 
elaimant on the trial of right of property, was prohibited from 
inquiring into the regularity of the judgment, or execution, un- 
der which the plaintiff in execution claimed. Following out 
these decisions, in Bettis v. Taylor, [8 Porter, 564,] we held 
that the claimant could not object that the execution under 





JANUARY TERM, 1843. 


Salter v. Pearce. 


which the plaintiff claimed had issued after the death of the 
defendant in execution. The execution in such a case may, 
however, be quashed at the instance of any one affected by it, 
after which it is obvious the plaintiff in execution can no lon- 
ger proceed, as the levy is discharged by quashing the execu- 
tion. Such was the fact in this case, and for that cause, if no 
other existed, the claimant was entitled to a verdict. 


SALTER v. PEARCE, 


1, Where an action of detinue is brought against two, and a verdict is found against 
one, and in favor of the other, in the absence of any thing in the record to show 
the character of the caption and detention, they may, on error, be intended to be 
tortious, and a judgment according to the finding be sustained. 


Wrarir of Error to the Circuit Court of Butler. 


The defendant in error brought an action of detinue against 
the plaintiff and Unity Pearce, for the recovery of three slaves. 
The cause was tried by a jury, who, by their verdict, say “that 
they find the defendant, Unity Pearce, does not detain the pro- 
perty of said plaintiff, and that said defendant, Salter, detains 
the said slave Jesse, from said plaintiff, and assess his dama- 
ges for the value of said slave at the sum of eight hundred dol- 
lars, and they further assess the hire of said slave at the sum 
of one hundred and three 25-100 dollars.” 

On this verdict a judgment was rendered against Salter and 
in favor of Pearce; and it is now assigned for error that the 
verdict does not sustain the judgment. 


Exmorg, for the plaintiff in error. Detinue was no other 
than an actionof debt in the detinet instead of the debet; that 
it belonged to the class of actions ex contractu, and that if the 
jury did not find a verdict against all the defendants, the plain- 
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tiff was not entitled to a judgment against any less number, 
who the jury may have found to be guilty of a wrongful de- 
tention of the thing sued for. ‘To sustain this view he cited, 
2 Reeves’ His. Eng. L. 261, 331-3; 3 id. 67; 1 Chit. Plead. 
118. 


Cook, for the defendant. 


COLLIER, C. J.—In actions ex delicto, each of the defen- 
dants is liable for his own wrongful act, and it is competent for 
the plaintiff to proceed jointly or severally against those who 
have participated in it. Ifthe plaintiff brings his action against 
several, but only makes out a case against one, he is entitled 
to a verdict and judgment against him on whom the proof fix- 
esa liability. [Arch. Civ. Pl. 240, a.; 1 Chit. Pl. 65, et post.] 
But independent of any statutory regulation, the law is other- 
wise as it respects actions ex contractu. There the declara- 
tion supposes the contract to be entire, and jointly obligatory 
upon all who are sued, and if the plaintiff fails to make out 
his case against either of the defendants, he is not entitled to 
judgment against such as may be justly chargeable. [Arch. 
Civil Pl. 240; 1 Chit. Pl. 65, et post. 

The material inquiry in this case is, to which of the general 
classes of actious,the action of detinue is assignable. The old- 
er editions of Chitty’s Pleading considered it under the head of 
actions ex contractu, for the reason doubtless, that in its origin 
it was regarded as an action of debt in detinet; and in many 
of the elementary books, it was said not to be sustainable when 
the goods came Jortiously into the defendants possession. 
This latter notion it is said originated with Brian, C. J. in the 
reign of Henry VII. who held that detinue could not, in such 
case, be supported; because, by the trespass, the property of 
the plaintiff was divested, and in order to support detinue, the 
property in the chattel must be vested in the plaintiff at the 
time of the commencement of his action. This very fallacious 
reasoning, if ever followed, has been long since repudiated. 
The gist of the action is the wrongful detention of the thing, 
not the original caption, and it is regarded as wholly unimpor- 
tant whether the defendant’s possession was acquired by a 
bailment or trespass. 
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Different writers upon the law of pleading have assigned 
detinue to each of the classes of actions, according as their res- 
pective opinions inclined, while others have considered it, as 
partaking according to circumstances, of either class, but not 
susceptible of classification. We think that detinue cannot be 
always considered an action ex contractu. Conceding that 
such is its character when the defendant’s possession commen- 
ces under a contract of bailment, yet where the taking is ¢or- 
lious, the detention must be alike wrongful. Without refer- 
ence to the manner of taking and detaining, the form of the de- 
claration is always the same, so that we cannot learn from the 
pleadings whether the possession was legally acquired. And 
whatever may be the law in such case, (which we need not 
determine,) wherever there is a forfious taking, the action is 
ex delicto. The inference being allowable that the proof es- 
tablished such a caption, the verdict which is against one, and 
in favor of the other defendant, afforded a warrant for a judg- 
ment accordingly. 





The consequence is, that the judgment of the Circuit Court is 
affirmed. 


THE STATE v. HINSON et At. 


1. It is not necessary to enter a furmal discontinuance as to those on whom pro- 
cess is not served; by taking judgment against the others, the cause is, in law 
and in fact, discontinued as to them. 

2. Where the undertaking of sureties was for the appearance of their principal to 
answer the charge of the State against him, on his failing to appear, the recogni. 
zance was forfeited, and it was nut necessary to call the sureties to produce their 
principal. 

3. A judgment rendered on a forfeited recognizance must follow the condition ; if 
that is joint the judgment must be juint also. 

4. A judgment cannot be rendered against the sureties to a recognizance for a 
larger sum than the penalty. . 
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Error to the Circuit Court of Barbour. 


Indictment for betting at Faro, against Allen V. Robinson. 
A capias having been executed on him, he entered into a re- 
cognizance in the sum of three hundred dollars. together with 
the plaintiff and others as his sureties, in the sum of three hun- 
dred dollars, to be levied separately, and conditioned for the 
appearance of Robinson at the next term of the Court 

Robinson having failed to appear, a judgment nisi was ren- 
dered on the recognizance “that the State of Alabama recover 
of the said Allen V. Robinson, and the said John W. Hinson, 
William C. Gilder, S. G. Devereaux, Thomas S. Woodward and 
William F. Baldwin, his said securities, said sum of three hun- 
dred dollars, unless they and each of them make their appear- 
ance,”’ &c. 

A scire facias issued and was returned executed on all ex- 
eept Robinson, the principal, and one of the sureties, and there- 
upon the Court rendered final judgment against those on whom 
service was effected, “for the said sum of three hundred dol- 
lars, with interest thereon from the 29th March, 1842,” &e. 

The defendants prosecute this writ and assign for error— 

1. That as the scire facias was not served on all the defen- 
dants, judgment should not have been rendered against those 
on whom it was executed, but that an alias sci. fa. should have 
issued. 

2. The final judgment does not show a discoptinuance 
against the defendants not served with process. 

3. That the judgment niés¢ does not show that the bail were 
called and required to surrender their principal, or that Robin- 
son, the principal, was required to appear and answer to the 
offence. 

4. That there is error in the final judgment in this, that in 
the recognizance the principal and bail are both bound sepa- 
rately, while the judgment is against the defendants collec- 
tively. 

5. The judgment is for a greater sum than the amount of the 
recognizance. 


Betser, far plaintiff in error, cited 1 Ala. Rep. 113; 6 Hal- 
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stead, 124; 3 Stewart and Porter, 426; 5 Yerger, 133; 15 
Peters, 209; 3 Cowen, 155; 8 id. 424; 6 id. 583. 


The Atrorney GENERAL, contra. 


ORMOND, J.—The two first assignments of error question 
the regularity of the judgment because an alias sci. fa. was not 
issued against those defendants not served with process, and with- 
out formal discontinuance against them in the judgment. This 
proceeding is a civil action, and to be governed by the same 
rules, and there was therefore an undoubted right on the part 
of the State to discontinue as to those on whom the writ was 
not served,and proceed to judgment against the others. [Aik. 
Dig. 267, §56.] We are of opinion that it isnot necessary to 
enter a formal discontinuance of the action as to those on whom 
service of the process has not been effected. By taking judg- 
ment against the others, the cause is in fact and in law,discon- 
tinued as to them, and it could subserve no purpose whatever 
formally to enter the fact on the minutes of the Court. [See 
Oliver v. Hutto, at the present term.] 

We think it sufficiently appears in the judgment nisi that 
. the recognizance was forfeited—it is stated that the defendant 
being solemnly called to appear and answer the charge against 
him, came not, but made default—it was not necessary to eall 
the sureties to produce their principal; their undertaking was 
for his appearance to answer the charge against him, and on 

his failing to appear the recognizance was forfeited. 

The case of Howie v. Morrison, [1 Ala. Rep. 120,} shows 
that where a judgment is rendered on a forfeited recognizance 
it must follow the condition. The condition of this recogni- 
-zance is, that the principal is bound in the sum of three hun- 
dred dollars, and the sureties jointly in the same sum, to be lev- 
ied separately of their respective goods and chattels The 
judgment is joint against the sureties, and therefore follows 
the condition of the recognizance, it would have been a depar- 
ture from the condition, to have joined the prineipal in the 
same judgment. 

In rendering judgment for a larger sum than the penalty of 
the bond, the Court erred. There is a considerable conflict of 

85 





ALABAMA. 





Quarles v. Glover. 











authority on this point, and there may possibly exist cases in 
which the principal may be bound beyond the penalty of his 
bond, but if such be the law in regard to the principal, it can- 
not apply to a surety, as is explicitly admitted in the cases in 
which the principal was held to be thus bound. The judgment 
dn this case, going beyond the penalty, must be reversed and 
here rendered for the penalty. 





QUARLES v. GLOVER. 


1 The discharge of the maker of a promissory note, when arrested on a ca. sa. by 


his creditor, is not such a satisfaction of the debt as to relieve the indorser from 
his liability to the creditor upon the indorsement. 


Wauir of Error to the Circuit Court of Perry. 


Assumpsit by Quarles against Glover as administrator de 
bonis non of the estate of Grigsby, on his intestate’s indorse- 
ment of a promissory note. 

At the trial the defendant gave evidence that the plaintiff 
had sued out a ca. sa. on his judgment, against the maker, and 
after arrest had directed him to be discharged. There was al- 
so evidence tending to show that if he had not been thus re- 
leased, the money would probably have been made. The 
Court charged the jury, if they should believe the money might 
have been made by said arrest, except for the discharge from 
custody, that it was a defence to the action, and the plaintiff 
ought not to recover. 

The plaintiff excepted, and now seeks to reverse the judg- 
ment against him, on the ground that this charge is erroneous, 


Becx, for the plaintiff in error, cited McDonald v. Boving- 
ton, 4 Term, 825; Lenox v. Prout, 3 Wheat. 520; Digest, 
226, §2. 
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J. Exwrn, for defendant. 


GOLDTHWAITE, J.—It must be conceded that there are 
many cases found in the books which seem to warrant the’ 
charge of the Court, but none of them, when examined, go so 
far as this. Thus it has been held that if the plaintiff discharge’ 
one of several defendants on a ca. sa. he cannot retake him or 
any of the others. [Clark v. Clement, 6 Term, 525.] And if 
a bond given to the plaintiff with a condition to render in exe- 
cution, one who was thereupon discharged, the condition is 
void. [Da Costa v. Davis, 1 B. & P. 242.] If a prisoner is 
permitted to go out of prison with the consent of the plaintiff, 
neither the sheriff nor the plaintiff can afterwards retake him, 
by virtue of the same or any other execution, for he is thereby 
said to be discharged from the judgment. Therefore, if debt 
or set. fa. be afterwards brought on the judgment, the defen- 
dant may plead the discharge; or, if he be afterwards taken in 
execution, the Court, on motion will set aside the execution 
and discharge him out of custody. [1 Sand. 35, a., note 1; 
Vigers v. Aldrich, 4 Burr. 2482; Jaques v. Withey, t Term. 
557.] 

We have said none of the decided cases go so far as this; 
but a dictum of Lord Eldon asserts the precise principle ruled 
by the Circuit Court. [English v. Darley, 3 B. & P. 61.] 

The circumstance that it is usual in the English courts to 
enter satisfaction of the judgment when the defendant has beer 
permitted to go at large from custody upon a ca. sa. connected 
with the dictum of Lord Eldon in the case of English v. Dar- 
ley,render it necessary to trace this matter to its source, to see 
if his expression rests on a solid foundation. 

- Amongst the earliest decisions upon the nature and effect of 

a ea. sa. is the opinion of Lord Hobart, in Foster v. Jackson, 
[Hobart, 52,a.] There the question, upon a special verdict 
was, whether a defendant dying in custody was a discharge 
of the debt, so far as the administrator was connected with it. 
The whole law in connection with this execution is examined 
at great length, and it was then held the execution was a sat- 
isfaction in Jaw, notwithstanding the death of the debtor, and 
even the same when he should escape. In both particulars 
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the law was afterwards changed, by act of Parliament. [21 
Jas. 1 c. 24; 8 and 9 Will. III. c. 26.] 

. In the consideration of that case, after ascertaining the effect 
of a fieri facias, and elegit, which could be renewed until the 
whole debt was made, the learned Judge adds, “ But if a capi- 
as be executed, that is in law sufficient for the whole debt; for 
corpus humanum non recipit estimationem, so as if you take 
it.all, you must take it for the whole debt.” Again, “it is 
agreed on all sides, that whereas the elegit or fi. fa. are both 
executions and satisfactious to all purposes and against all per- 
sons, the capias is a full execution, but is nota perfect satisfac- 
tion in value to all purposes and against all persons. I agree 
clearly that it is not an actual satisfaction, no, not betweeu the 
parties ; for when one was bound to satisfy for goods that he 
had embezzled, and in debt upon an obligation, he pleaded 
that upon a suit for those goods he was taken in execution for 
" the damage, this was adjudged no plea. But this is nothing to 
the case in question ; for without doubt it is no satisfaction to 
common speech, nor to a foreign plea. The question is, 
whether it be not guusi satisfaction, or satisfaction in law, to 
that very suit; for if an executor releases a debt, or discharge 
one in execution. it shall be accounted in law assets as received. 
Again, it is no satisfaction clearly,as to bar one to seek satis- 
faction against another liable to the same debt or damages.” 

It will be seen that it is the taking of the body upon the ca, 
sa. which is considered as the satisfaction in law, and that the 
keeping it is entirely immaterial ; for if the prisoner escapes or 
dies, the result is precisely the same. 

In several of the cases cited, but particularly those of Vigers 
v. Aldrich and Jacques v. Withy, the defendants were dischar- 
ged upon conditions which they afterwards did not comply 
with, and, therefore, without a knowledge of the true rule, the 
discharge would seem to have been accorded to them for a vio- 
lation of their engagements; but the reason for these, and in- 
deed for all the decisions, is that the taking of the body was in 
itself a perfect satisfaction in law, and the discharge was entire- 
ly immaterial. So far as the person of the debtor, or his ad- 
mivistrator after his death, the plaintiff has no remedy; but ac- 
cording to the opinion quoted, this legal satisfaction was never 
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held to bar the plaintiff from pursuing any other person liable 
for the same debt or damages. 

If, as we have endeavored to show, it is the taking of the 
body which causes the satisfaction in law, and this is only per- 
sonal between the defendant and the plaintiff,then the discharge 
by the act of the party has no other or greater effect than the 
discharge by death or by an escape. In the two last cases, the 
plaintiff’s remedy is gone forever, and yet the right to pursue 
any other person remains in full force; no greater effect can 
be given to the parties own act, inasmuch as it only produces 
the same results. 

The case of McDonald v. Bovington, [4 Term, 825,] is some- 
what similar to this. There a bill drawn by McDonald on 
Bovington, was indorsed to Thompson, who charged Boving-. 
ton in execution, but he was discharged asan insolvent. Then 
Thompson sued McDonald and recovered. McDonald paid 
the bill, sued Bovington and charged him in execution. Ona 
tule to discharge him, it was urged that Bovington had satisfied 
the debt by being formerly charged in execution by Thompson 
for the same debt. But Lord Kenyon said,that nothing could 
be clearer than that he had not, for it was a mere formal sat- 
isfaction, not like actwal payment,and when McDonald paid 
the debt,a new cause of action arose against the defendant for 
the payment, without regard to what passed in the former ac- 
tion. 

This is, indeed, a stronger case than the one before us, for it 
shows that even when legally discharged under an insolvent 
act, it was no discharge as to any other party; but it is indeed 
nothing more than the iteration of the opinion of Lord Ho- 
bart. 

- When such a question as this, is considered with reference 
to the kinder feelings of our nature, it is very difficult to con- 
ceive how one member of society can be, even to the slightest 
extent, compelled to hold another in confinement for the mere 
purpose of forcing money from his distress, and such would be 
the effect if all collateral engagements were released by the 
discharge of the principal debtor. Our ancestors, it seems, took 
a more humane, as well as a more liberal view, and though 
they gave the process to the creditor, as the means of coercing 
an unwilling debtor, they did not consider his abandonment of 
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it, any more than its exercise, as having the effect to discharge 
any other than the debtor himself. The only doubt we have 
entertained about this matter, was with respect to the indor- 
ser’s right to a subrogation of the creditor’s claim, unimpaired by 
any release or discharge; but as we have been able to find no 
case going to such an extent, we conclude that he is only enti- 
tled to such remedies as the creditor has retained against his 
debtor; the more especially as even the right to imprison may 
be revived by a suit in his own name, as was done in McDon- 
ald v. Bovington. 

Independent of these views and reasons, which are sufficient 
to show that without any enactments by statutes, the creditor 
is permitted to release his debtor without forfeiting any rights 
against other parties liable to him, we cannot shut our eyes to 
the circumstance, that our whole course of legislation on the 
subject of this execution, has been in favor of the liberty of the 
citizen. 

The plaintiff is not now entitled to the ca. sa. as a matter of 
course, but in order to obtain it, is required to make oath, that 
his debtor either has or is about to convey his effects fraudu- 
lently, or fraudulently conceals the same, or that he is about to 
abscond; and even then the debtor is entitled to his discharge 
if he will take a prescribed oath. [Meeks’ Sup. 104.] What- 
ever may be the effect of a voluntary discharge by the creditor 
of his debtor, so far as the latter is personally answerable to the 
ca. sa. or other process of execution, we consider that it has 
not the effect to discharge any other party liable for the same 
debt. 

This conclusion shows that the charge cannot be sustained, 
and the judgment of the Circuit Court is therefore reversed and 
remanded. 
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LUCAS v. Dor Ex pem PRICE. 


1, Where an original fi. fa. was issued in the lifetime of the defendant, and re- 
turned unexecuted, an alias or pluries fi. fa. issued after his death, will not au- 
thorize the levy on, and sale of, lands of which the defendant died seized. 

2. An administrator cum testamenio annexo, who is appointed upon the failure of 
the executors to qualify, cannot execute a power to sell lands conferred upon 
the latter by the will. 


This was an action of ejectment brought by the defendant 
in error, in the Circuit Court of Tallapoosa. The usual consent 
rule being entered into, the cause was tried on the plea of not 
guilty. On the trial, the defendant below excepted to the ru- 
ling of the Court. From the bill of exceptions, it appears that 
J. Doss purchased and obtained a patent for the premises in 
question from the United States; that a judgment was recov- 
ered against him in the Circuit Court of Tallapoosa, on which 
an execution issued ; but previous to its return he died. The 
fi. fa. Was returned unsatisfied, and after the intervention of a 
vacation, an alias fi. fu. was issued and returned without hav- 
ing been executed ; whereupon a pluries fi. fa. was issued and 
levied upon the land in controversy, which was regularly sold 
to the lessor of the plaintiff, who received a Sheriff ’s deed ther- 
for. 

Doss made a will appointing two executors, and invested 
them with power to sell his realestate. The executors did not 
qualify as such, but an administrator was appointed cum tes- 
.tamento annexo, who disregarded the sale made by the Sher- 
‘iff, and under the power contained in the testator’s will, sold 
the premises in question to the plaintiff’s lessor, and conveyed 
the same to him by deed. This was all the evidence adduced 
by the plaintiff. 

The defendant proved that Doss, previous to the judgment 
against him, executed his bond to H. Young, conditioned to 
make him title to the lands in dispute, in consideration of one 
thousand dollars paid him by the latter. Young died in pos- 
session of the bond for titles, and the land agreed to be con- 
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veyed was, upon the petition of his administrator setting forth 
the insuificiency of personal assets to pay the debts of the in- 
testate, decreed by the Orphan’s Court to be sold in the manner 
provided by statute. At the sale of the commissioners, the de- 
fendant became the purchaser and received from them a deed. 
It was admitted that the defendant was in possession of the 
land at the commencement of the action and still retains it.— 
The sale under the decree of the Orphan’s Court, was subse- 
quent to the sale at which the plaintiff’s lessor purchased. 

The Court charged the jury, if they believed that the facts 
above stated were true, they must find for the plaintiff. 

The jury returned a verdict for the plaintiff, and judgment 
being thereupon rendered, the defendant prosecuted ‘a writ of 
error to this Court. 


Heypenretpt for the plaintiffin error. The issuance of the 
alias fi. fu. after the lapse of a vacation, was irregular and the 
process void. [4 Stewt. & P. Rep. 237.] The sale under the 
pluries fi. fa. passed no title to the purchaser; for the land, by 
the death of Doss, vested in his heir, [2 Bla. Com. Ch. 14,] and 
admitting the lien of the judgment to continue, it could only be 
enforced by suit in Equity, to which the heir would be a neces- 
sary party. The heir is even authorised to call on the personal 
representative to pay for lands which the ancestor has pur- 
chased. [2 Wms. Exors. 1039, 1080.] The doctrine of mar- 
shalling assets, forbids the sale of real property after the ances- 
tor’s death, under an execution against his estate. [Fonb. Eq. 
284 a 302 ; 4 Ves. Rep. 538.] 

The sale by the administrator cum ftestamento annezo of 
Doss, was void. 2 Wms. Exors. 623-5-6-8; Co. Lit. 113 a. 
Aik. Dig. 156, sec. 17, 450; sec. 14.] 

Doss’ bond to Young, conveyed to him the legal title. [1 
Blac Com. 157; Roper v. Bradford, 9 Porter’s Rep. 354; 5 
Porter’s Rep. 327-413.] The Orphan’s Court had the right to 
order the sale of the land as Young’s property, and the pur- 
chase of the plaintiff in error invested him with the title. 


“No counsel appeared for the defendants. 


COLLIER,C.J. 1, The jeri facias which issued previous 
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to the death of Doss, was certainly regular; but whether it 
would have been allowable after that event, to have executed 
it by levying on and selling the real estate of which he died 
the proprietor, it is unnecessary to consider. That it is com- 
petent to levy an execution on the goods of a defendant after 
his death, if previously issued, seems to be well settled. To 
this point Collingsworth v. Horn, [4 Stewart and Porter’s Re- 
ports, 237,] isan authority. In that case it was determined, 
that where a writ of fieri facias has issued against an intes- 
tate in his lifetime, an a/ias and pluries might be issued there- 
after, and personal property levied on and sold in order to sa- 
tisfy the judgment; that the first writ created a lien in favor 
of the plaintiff, which was continued and perfected in virtue of 
the retrospection of the latter. In fact the several writs were 
regarded as a mere continuation of the process, which was ne- 
cessary to complete the execution. But the reasoning employ- 
ed by the Court in that case, has no application to the one be- 
fore us. Here, if it were conceded that the original fi. fa. re- 
tained its vitality after the death of Doss, as against his “lands 
and tenements,” yet as that writ originated no lien upon them, 
the alias and pluries cannot connect themselves with it, for 
the purpose of showing that they are regular; and it will not 
impart to them an energy which they do not intrinsically pos- 
sess. The judgment itself operates a lien upon the real pro- 
perty ; that is, it gives a right to have that property sold in or- 
der that it may be satisfied. By the death of the defendant his 
lands descend to his heirs, or vest as he may devise by will, 
and the mandate of an execution which directs the sheriff to 
make of them the amount of a judgment, must be wholly inope- 
rative and void. In fact such a writ could never be executed 
in consequence of. the death of the defendant, which has cast 
his estate upon other proprietors. And such is the law in res- 
pect to personal property, where an execution has not issued 
against the defendant in the judgment, while living; and it is 
only the lien of a fi. fa. regularly issued that legalizes an alias 
or pluries which bears teste after the defendant’s death. 
[Woodcock v. Bennet, 1 Cow. Rep. 711; McCartney’s lessee 
v. Read, 5 Ohio Rep. 221; Pratt v. St. Clair’s heirs et al, 6 Ohio 
Rep. 238.] 
86 
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2. It is not shown by the bill of exceptions, whether the de- 
vise by Doss to his executors was a mere naked power to sell 
his real estate, or whether it conferred a power coupled with 
an interest ; nor does it appear whether the purpose for which 
a sale was to be made was defined by the testator. But the 
view which we take of the question of the right of the admin- 
istrator cum testamento annezo, to sell the lands of his testa- 
tor, makes it unnecessary that we should consider the extent 
of the power intended to be granted to the executors. 

An executor virtute officii at common law, had no right to 
take possession of the lands of his testator. If they are de- 
vised they pass to the the devisee, who may enter up- 
on and take possession—if undevised they descend to the 
heirs, who are entitled to the possession. If the real estate is 
required to pay debts of the testator, the executor may obtain 
an order for the sale of so much as is necessary, although it be 
in the possession of the devisee or heirs, or their assignee or 
disseissor. {(Leavens v. Butler et ux,8 Porter’s Rep. 380.] 
The property of the executor in the personalty,is as plenary as 
was that possessed by his testator while living, controlled in its 
disposition however, either by law or the will. [1 Lomax’s 
Ex’rs. and Adm’rs. 343, et post.] 

Where executors are authorized by the will to sell land, it is 
said they are invested with a naked power, which it has been 
supposed would cease with the death of any one of them. 
But on this subject there is a want of harmony in the authori- 
ties; some of them maintaining that a devise to executors, 
with directions to sell passed the legal estate, and the power 
survived with the interest; some hold that a power conferred 
upon executors nominatim will not survive; while others are 
inclined to the conclusion that a devise that executors shall 
sell land, as well as a devise of lands to be sold by executors, 
invests them with an estate in the lands, and not merely a pow- 
er. [1 Sugden’s Powers, 141, e¢ post; 1 Lomax’s Ex’rs. and 
Adm’rs. 361, et post.] 

It is entirely unnecessary to notice the contrariety of opinion 
on this point, or attempt to state what is the common law upon 
the various phases it may assume. We have a statute passed 
in 1806, which enacts that “ The sale and conveyance of lands 
tenements and hereditaments, directed or devised to be sold, 
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by any last will and testament, shall be made by the executors 
or such of them as undertake the execution of the will, if no 
other person be therein appointed for that purpose, or if the 
person so appointed shall refuse to perform the trust, or die be- 
fore he shall have completed it.” | Aik. Dig. 450.] Whether 
this act is introductive of a new rule of law, or is merely de- 
claratory, we will not inquire. It is explicit in its terms, and 
provides, 1. That a direction or devise to sell lands, shall be 
executed by the executors, unless some other trustee is appoint- 
ed: 2. If more than one executor is appointed, it authorizes 
such of them as qualify to sell: 3. And if the trustee, or either 
of the executors, die before a sale, the survivor shall execute 
the trust. 

The powers of an administrator, with the will annexed, are 
the same as those which pertain to an executor as such, [1 
Lomax. Ex’ors. & Adm/’rs.] and the question is, whether a de- 
vise to sell land is a trust extraordinary, or comes within the 
appropriate functions of an executor. From what has been 
said, it would seem that it is the former. This question was 
largely considered in Conklin v. Egerton’s Adm’r.[21 Wend. 
Rep. 430.] There, as in the case before us, the inquiry was, 
whether an administrator cum testamento annexo could exe- 
cute a power conferred upon the executor, to sell and convey 
real estate. The conclusion of the Court was, that a testament 
concerned the personal property merely, and though by statute 
it was allowable to make a will of the realty, it did not follow 
that the person appointed to execute it would, as to all its pro- 
visions, be regarded as an executor. He might be considered 
a mere donee of a trust power, and where he was authorized 
to sell lands he would be a trustee, and could not be charged as 
an executor for any thing in relation to the trust. That an 
administrator with the will annexed, who succeeded only to 
the executorial functions of his predecessor, could not, in virtue 
of his representative character, execute an independent trust. 
[See also Judson v. Gibbons, 5 Wend. Rep. 224; Wills v. 
Cowper, 2 Ham. Rep. 124.] And such was the decision in 
Conklin v. Egerton’s Adm’r.; although a statute of: New York 
provides, that “in all cases where letters of administration with 
the will annexed, shall be granted, the will of the deceased 
shall be observed and performed; and the administrators of 
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such will shall have the rights and powers, and be subject to 
the same duties, as if they had been named executors in such 
wil’.” 

In the Lessee of Moody et al. v. Van Dyke et al. [4 Binney 
Rep. 31,] it was determined, that where there is a naked power 
to executors to sell, and they renounce, administrators cum fes- 

‘tamento annezo, have not at common law authority to sell, 
although the object of sale be the payment of debts. To these 
cases, many citations might be added; but they are so full and 
satisfactory in their reasoning, and so well supported by the 
authorities referred to, by the learned judges who adjudicated 
them, that we do not deem it necessary to amplify this opin- 
ion. 

The view we have taken, shows the title of the plaintiff to 
be too defective to sustain his action. This being the case, we 
will not inquire into the validity of the title set up by his ad- 
versary, as he can derive no aid from it. 

We have only to declare that the Judgment of the Circuit 
Court is reversed and the cause remanded. 





LOVELY v. CALDWELL. 


1, J. H.C. and W. A. G. being partners, the latter, upon the dissolution of the 
firm, agreed to pay the former a specified sum of money for his interest, and the 
former expressed a wish that the latter would pay the money to his brother S. 
W. C. to whom he said he was indebted. The latter replied that it was imma. 
terial to him to whom he paid the money. Subsequent to this, W. A. G. was 
garnisheed by the plaintiff, a creditor of J. H. C., and the jury having found J. 
H.C. was indebted to S. W. C. at the time of the transfer of the debt to him— 
held that the money in the hands of W. A. G. was not subject to the garnishment 
of the plaintiff. 


Error to the Circuit Court of Greene. 


Assumpsit commenced by original attachment by the plain- 
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tiff in error, against James H. Caldwell. Process of garnish- 
ment issued against Samuel W. Caldwell and Williamson A. 
Glover. The latter states in his answer, that he and James H. 
Caldwell were partners engaged in business, and that on the 
19th December, 1839, he proposed to James H. to sell his inter- 
est in the concern, either to him or to some other person; and 
finally agreed to buy out the interest of James H. himself, pay- 
ing him therefor the sum he had put in the business, twelve 
hundred dollars, and such profit or interest for the use of the 
same, as two disinterested persons might say was just. At the 
time this purchase was made, James H. expressed a wish that 
the money might be paid to his brother Samuel, to whom he 
said he was indebted ; to which the garnishee replied it was 
immaterial to him to whom he paid the money. 

An issue being made up under the statute, to try whether 
the debt due from Glover was the property of Samuel W. Cald- 
well, or subject to the payment of the claim of the plaintiff.— 
The plaintiff introduced in evidence an instrument in writing to 
the following effect. 


Know all men by these presents, that I have this day bar- 
gained and sold to Samuel W. Caldwell, all my right, interest 
and claim in the firm of Glover and Caldwell, for the consider- 
ation of several notes and claims which he holds against me. 

James H. CatpweE tu. 

December 20, 1839. 


The defendant also proved that James H. Caldwell was in- 

debted to him in a considerable sum of money, and that there 
was a good consideration to support either a sale of the partner- 
ship effects or a transfer of the debt due from Glover. 
- The Court instructed the jury, that if they believed the testi- 
mony of Glover, the facts as stated by him touching the request 
of James H. to pay to defendant, and his reply, all in the pre- 
sence of defendant, amounted to a legal transfer of the debt, if 
they found from the testimony there was a good consideration 
to support it; to which the plaintiff excepted. 

The plaintiff then moved the Court to charge the jury, that 
if there was no express promise from Glover to Samuel W. to 
pay him the money, that it did not amount to a legal transfer, 
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which the Court refused, and to which the plaintiff also excep. 
ted. 

The jury found for the defendant, and judgment was accord- 
ingly rendered, from which this writ is prosecuted. The plain- 
tiff assigns for error, the charge as given and the refusal to 
charge as moved for. 





Pierce for plaintiff in error, cited 4S. & P. 184; 1 Ala. Rep. 
315; Chitty on Contracts, 111, 112; 3 Ala. Rep. 679. 


THORNTON, Contra. 


ORMOND, J.—The jury having passed on the bona fides 
of the transaction and found that there was a sufficient consid- 
eration to support the transfer of the debt due from Glover by 
James H. to Samuel W. Caldwell, the only question which re- 
mains is, whether the debt was in fact transferred by what took 
place between the parties? The facts were, that after the sale 


of the partnership interest by James H. Caldwell to Glover, the 
former requested the latter to pay the money to his brother 
Samuel W. Caldwell, who was then present, to which Glover 
replied that it was immaterial to him to whom he paid the mo- 
ney. 

It is perfectly clear that this was a sufficient authority to 
Glover to pay the money to Samuel Caldwell; but did he ac- 
quire such an interest in the debt, that Glover could not after- 
wards have paid it to James Caldwell without his consent? It 
appears to us that he did. It does not appear that there was 
any written evidence held by James H. on Glover, for the debt 
in question; it was a mere verbal agreement to pay a sum of 
money which could not be transferred so as to confer the legal 
title. The question here is not whether this direction to Glov- 
er, to pay the money to Samuel Caldwell, and assented to by 
Glover, vested the legal title in Samuel Caldwell so as to ena- 
ble him to maintain an action in his own name ; but it is whe- 
ther he acquired the right to the money, although to recover it 
he may have been compelled to use the name of James Cald- 
well. It is laid down in the books, that where a promise is 
made by one for the benefit of a third person, he may maintain 
an action upon it. [1 Bos. & Pul. 101, and note b.] But in 
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the view we take of this case, it is not necessary that Samuel 
Caldwell should have had the legal title so as to maintain an 
action against Glover in his own name. It is sufficient that 
the interest of James Caldwell inthe debt had passed from him, 
and vested in the defendant Samuel Caldwell, before any right 
accrued to the plaintiff, by the levy of his attachment. This 
was the fact as appears from the evidence of Glover, and we 
are therefore of the opinion that the Court did not err,either in 
the charge given or in that refused. 

It may be proper to add that it appears that the debt due 
from Glover was by an instrument in writing, transferred by 
James to Samuel Caldwell previous to the garnishment. This 
was sufficient to invest him with the equitable interest, and 
without any assent on the part of Glover to pay him, would 
have protected him against the garnishment, on notice of that 
fact to Glover. In every aspect in which we can consider the 
case, there is no error in the judgment of the Court, and it must 
be affirmed. 





LE BARON v. JAMES. 


1, The Sth section of the attachment act of 1837, does not warrant the suing out 
of an ancillary attachment in an action of detinue. This process is authorized 
‘in such actio1s only as can be commenced by original attachment. 


A motion is submitted by the plaintiff for a rule to show 
cause why a mandamus should not issue, requiring the Circnit 
Court of Clarke County,to reinstate an ancillary attachment in 
the above entitled case, which was quashed at the Jast term. 

The action is detinue to recover certain slaves and was com- 
menced by capias. Afterwards the ancillary process was sued 
out on the affidavit of the plaintiff, setting out one of the rea- 
Sons required by the Sth section of the act of 1837. 
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Pecx for the motion. 
Biownt contra. 


GOLDTHWAITE, J.—It is evident from an examination 
of the statutes authorizing the process of attachment, that it 
was intended to be given only in cases of money demands, and 
even with respect to these it deserves consideration whether 
the process is not confined to those which are of a liquidated 
nature, or capable of precise ascertainment. It is true, when 
the ancillary attachment is given by the Sth section of the act 
of 1837, very general terms are used; but these are controlled 
by subsequent expressions, showing very clearly that the ancil- 
lary process is warranted only in those actions which could be 
commenced by original attachment. 

Motion denied. 





BARTLETT & WARING v. McRAE. 


1, Where several judgments for the same debt are recovered against the surviving 
partner and the administratrix of the deceased partner, the latter cannot, by pay- 
ing the amount due, and obtaining an assignment of the judgment against the 
former, continue the same in force and have execution thereof in the name of 
the plaiatiff, in order to her re imbursement. 


Wrair of error to the Circuit Court of Mobile. 


This was a motion to quash an execution upon the following 
state of facts, which appear by bill of exceptions. It was ad- 
mitted that a judgment was rendered against the defendant in 
error, as the surviving partner of McRae & Lang, for a part- 
nership debt; that an execution was issued thereon and return- 
ed “no property found” as to part. Upon this return, the 
plaintifis commenced suit under the statute against Catherine 
Lang, as the administratrix of the deceased copartner, and re- 
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covered a judgment against her as such; and, thereupon, she 
paid the residue remainiug unpaid on the judgment of the 
plaintiffs against the defendant, and took an assignment of the 
judgment in the following words, “ know all men by these pre- 
sents that we, John Bartlett, jr. and Moses Waring, for and in 
consideration of the sum of six thousand seven hundred and 
twenty five (66-100) dollars, lawful money, to us in hand paid 
by Catherine Lang, administratrix of Willis Lang, deceased, 
have assigned, transferred and set over and by these presents 
do assign, transfer and set over unto the said Catharine Lang, 
administratrix, all our right title and interest in and to two cer- 
tain judgments recovered by us against Collin C. McRae, sur- 
viving partner of McRae & Lang, in the Circuit Court of Mo- 
bile county, at the spring term 1838; one of which was for the 
sum of $7,435 21, recovered on the 21st May, 1838; the other 
for the sum of $7,442 75, recovered on Ist June, 1838. Up- 
on which said judgments has been paid, by the said C. C. Me- 
Rae, surviving partner, the sum of $10,383 66, inclusive of 
costs; leaving the balance due to us above mentioned of 96,- 
725 66, which includes interest up to the 4th March, 
1842. To have and to hold the said judgments to her, the 
said Catharine’s use, so that she may have upon the same all 
legal remedies secured to us by the said judgments. In wit- 
ness whereof, we have hereunto set our hands and seals, this 
17th of March, 1842.” 
Jonn Barrier, Jr. [seal.] 
Moses Wanrtne, [seal.] 
In presence of } 
Dudley Hubbard. 

The execution in question was afterwards issued in the name 
of the plaintiffs, at the instance of Mrs. Lang, and the Court 
refused to quash it, but ordered satisfaction of the judgment to 
be entered of record. Waring, one of the plaintiffs in execn- 
tion, and also the attorneys of Bartlett & Waring appeared and 
admitted the above facts, and were willing to enter satisfaction. 
Mrs. Lang objected, but the Court allowed it to be entered. 
It further appeared that a bill in Chancery was pending at the 
suit of Mrs. Lang against the defendant in error, for the settle- 
ment of the partnership accounts between McRae & Lang; 
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which bill was filed previous to the suit of the plaintiffs in er- 
ror against Mrs. Lang. 








Daren, for the plaintiffs in error, insisted, that Bartlett & 
Waring having assigned their judgment against the defendant 
to Mrs. Lang, could not prevent her from suing an execution 
in their name against the defendant in error. That they could 
give no consent, nor make any admission which would oppose 
the express terms or legal effect of the assignment; and the 
judgment of the Court, whether with or without the approba- 
tion of the nominal plaintiffs, is erroneous. 


_ Srewanrr, for the defendant. The payment of the amount 
due on the indebtedness of McRae & Lang, whether made on 
the footing of the judgment against McRae, or Lang’s admin- 
istratrix, is a satisfaction of both judgments. The law is not 
varied by the paper called an assignment of the judgment 
against the former—the legal effect of the transaction is to sat- 


isfy, and of consequence, destroy the vital energy of that judg- 
ment. This result would follow from the fact that the debt 
was a joint charge upon McRae and his deceased co-partner, 
though the remedy for its recovery from both sources would 
be several. 


COLLIER, C. J.—It has been frequently said that the death 
of one partner, terminates the partnership as to future dealings; 
yet the rights, duties, powers and authorities of the survivors 
remain, so far as may be necessary to enable them to wind up 
and settle the firm. One of the consequences of a dissolution 
thus effected is, that the personal representatives of the deceased 
become tenants in common with the survivors of the partner- 
ship property and effects in possession. As to the choses in 
action, and other rights of action, a¢ /aw they belong to the 
survivors, who possess the exclusive right to reduce them into 
possession ; but when recovered, the survivors are regarded as 
trustees thereof, for the benefit of the partnership ; ; and the rep- 

resentatives of the deceased partner possess in equity the same 
right of sharing and participating in them, which the deceased 
partner would have possessed if he had been living. [Story on 
Part. and citations in the notes, 492-3-4.] So it is laid down, 
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that independent of any special covenant, or distinct several 
contract, one partner cannot maintain a suit at law against the 
other partners, for money paid or advanced, or liabilities in- 
curred on account of the partnership. First, because in such 
a suit all the partners, including himself, must be made defend- 
ants. Second, because it is impossible to know, until all the 
partnership concerns are ascertained and adjusted, whether a 
particular partner be a debtor or a creditor of the firm; for al- 
though he may have made large advances on account thereof, 
he may be indebted to the firm in a much larger amount. If 
one partner could recover of the other for his advances, they in 
turn might maintain a cross action, the determination of which 
would not adjust the respective rights and liabilities of the par- 
ties. To prevent litigation so profitless and inconclusive, a 
Court of Equity will afford the appropriate remedy, wherever 
ex xquo et bono it is necessary and proper; and that tribunal 
will finally settle the accounts of the partnership and award to 
each member of the concern the measure of justice to which he 
is entitled. [Story on Part. 318 to 326; 513 to 515, and cita- 
tions in notes. Grigsby’s Ex’ors. v. Nance, 3 Ala. Rep. 247. 
In Marr’s Ex’or. v. Southwick, Cannon & Warren, 2 Por- 
ter’s Rep. 351, it was held, that a creditor of a partnership 
could not recover in equity against the representatives of one 
of the partners who was dead, the surviving partner not being 
shown to be insolvent. Mr. Justice Story says such was the 
doctrine formerly held on this subject, but continues, “ it isnow 
held, that in equity all partnership debts are to be deemed joint 
and several; and consequently the joint creditors have in all 
cases a right to proceed at law against the survivors, and an 
election also to proceed in equity against the estate of the de- 
ceased partner, whether the survivors be insolvent, or bank- 
Ttapt, or not.”’ [Story on Part. 514, and citations in notes.]— 
After the decision of the case in 2 Porter’s Rep., a statute was 
enacted, which gives an action at law in such case, against-the 
representatives of the deceased partner, subject to the following 
provisos: “Provided, the plaintiff shall, before instituting such 
suit, make affidavit in writing before the Clerk of the proper 
Court, or Court itself, to be filed with the papers, that the sur- 
vivor is insolvent or unable to pay the amount of the debt, or 
is beyond the jurisdiction of the Court. Provided, however, 
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that when any such representative is sued separately, which 
may be done without such affidavit, no execution shall issue 
against such representative, until an execution is bona fide run 
and returned nulla bona asto the survivors.” [Bartlett & 
Waring v. Lang’s Administratrix, 2 Ala. Rep. N. S. 404.] 

We have been thus particular in stating the foregoing prin- 
ciples, as they seem to us to point to a conclusion in the case 
before us. 

Now, although the death of Willis Lang dissolved, ipso fac- 
to, the partnership between himself and the defendant, as to all 
future operations, yet we have seen that the dissolution did 
not exclude his representative from all interest in the assets of 
the firm. As to those in possession, she was a tenant in com- 
mon, and as to those in action, she was a cestui gue trust with 
the defendant, who was a truséee, for their joint benefit. The 
defendant’s liability for the payment of the debts of the firm, 
was absolute, and atJaw primary, yet the administratrix’ might 
also be sued at law, under the statute, or in equity, for the re- 
covery of the same right. So that, notwithstanding the death 
of one of the partuers, the debts owing at the occurrence of that 
event, are a several charge on the administratrix and the sur- 
vivor. This being the case, the satisfaction of the judgment 
against either, must be regarded an extinguishment of the 
right against both. Upon principles of analogy, as well as di- 
rect reasoning this must be so. 

The payment of the judgment recovered against Mrs. Lang, 
did not give her a right of action against the defendant, but her 
remedy, as we have seen in such case, would be in equity, 
where the Chancellor would adjust the accounts of the parties, 
and ascertain the balance between them. “A satisfaction of 
that judgment would, we have already said, inure to the 
discharge of the judgment against the defendant, and 
leave nothing due which the plaintiff could assign. What 
would have been the effect if Mrs. Lang had, with her own 
means, have paid the judgment against her, and taken an as- 
sigoment to herself, individually, it is unnecessary to consider; 
in the entire transaction she seems to have represented her in- 
testate’s estate. 

The consequence is, the judgment of the Circuit Court is af- 
firmed. 
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WILLIAMSON v. HOWELL er at. 


1. The surety of an administrator in the absence of fraud is concluded by the set- 
tlement of his principal with the Orphans’ Court. 

2. The omission of an administrator to bring forward at the settlement of the es- 
tate, charges against it which he might have preferred, will not authorize the 
surety to have a re-settlement of the estate in Chancery, although the adminis- 
trator may be insolvent. 

3. To constitute fraud in the settlement of an estate, the legatees or those interest- 
ed in it, must collude with the administrator. 


Error to the Chancery Court of Camden. 


This was a bill filed by the plaintiff in error, and alledges 
that he became some years since the surety of Lucy M How- 


ell, as administratrix with the will annexed of Caleb Howell, 
deceased—that she afterwards intermarried with one Joseph 
Arrington, who thereby, in right of his wife, became adminis- 
trator of the estate, and that for mismanagement of the estate, 
the letters of administration were revoked, and Arrington and 
wife being cited to settle their administration of the estate, ap- 
peared and made a settlement, and that a judgment was enter- 
ed in favor of each of the legatees, against them, That this 
decree was reversed by the Supreme Court, because the judg- 
ment was not rendered jointly against Arrington and wife— 
and that, upon the cause being remanded, a decree was again 
entered in favor of the same legatees, for fourteen hundred and 
thirty-seven dollars and fifty cents each. That execution has 
issued thereon against Arrington, and been returned no pro- 
perty found, and that execution has issued against complainant 
as their surety. 

The bill further alledges that Arrington and wife being in- 
solvent, and to increase the distributive shares of the legatees, 
the children of Lucy M., fraudulently withheld, at the settle- 
ment of the estate, charges for monies paid out of the assets of 
the estate, for the necessary board, clothing and tuition of the 
children, to the amount of eight hundred dollars, aud debited 
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themselves for monies which had been previously accounted 
for by complainant, as administrator, to, the amount of two 
hundred and forty dollars—and further, that Arrington had 
showed him a large amount of claims against said estate which 
he had withheld. 

That two of the legatees of the estate, knowing the injury 
done to the plaintiff in the settlement of the estate, had receiv- 
ed from him the sum of eight hundred and forty dollars, in full 
of their claim ; but that Caleb M. Howell, the remaining lega- 
tee, insisted on the amount for which the decree was rendered, 
and tiiat execution had issued for the amount thereof. Ar- 
rington and wife and Caleb Howell are made parties, and an 
injunction prayed tor, which was granted. 

The Chancellor dismissed the bill for want of equity, from 
which this writ is prosecuted. 


Beruea, for plaintiff in error. 
F. K. Beck, contra. 


ORMOND, J.—This bill is filed by the surety of an admin- 
istrator, alledging that his principal, in his settlement with the 
County Court, being insolvent, and knowing that the money 
would have to be paid by the surety, fraudulently omitted to 
charge against the estate monies that he had paid out of the assets 
of the estate, for the board,schooling and clothing of the legatees, 
and also debited himself with money which had been previ- 
ously accounted for, amounting to two hundred and fifty 
dollars. 

There is some obscurity in these allegations, as they appear to 
assume that the administrator may subjett the estate in his 
hands to a charge, which it is very certain he cannot do. It 
further appears that the administrator had married the widow 
of the deceased, and if the board of her infant children was in- 
tended as a gratuity to them, he was not only not under any 
obligation to charge them, but it would have been improper to 
do so. 

Independent, however, of considerations of. this kind, the 
principle which must govern this case, was determined in the 
case of Townsend and Gordon v. Everett, at the present term, 
in which we held that a surety was bound by those acts of his 
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principal which he was by law required to perform, and for 
the performance of which the surety was responsible. 

In that case, Gordon was the surety of Townsend, as treasu- 
rer of Mobile county, and in that capacity Townsend made a 
report to his successor, as by law he was required to do, show- 
ing the amount of money in his hands as treasurer, which we 
held evidence of that fact, in an action against the surety on 
his bond. . 

So in this case, it was the duty of the administrator to settle 
his accounts with the Orphans’ Court. In the performance of 
this duty a sum of money is ascertained to be due from him to 
the estate, and as he is concluded by this judgment, so must 
his surety be also. But this is something more than a mere 
admission of the principal, in the performance of a duty cast 
on him by law; it is the judgment of a Court, rendered on am- 
ple public notice, in which the plaintiff in error had a deep in- 
terest, as his principal was insolvent; it was therefore his duty 
to attend the settlement and protect his rights—his failure to 
do so, can be considered in no other light than gross laches. 

It is further alledged that this settlement was fraudulently 
made. The fraud is supposed to consist in the withholding 
by the administrator, of claims against the estate, which he 
ought to have, or might have, preferred against it. It is not 
alledged that the heirs colluded with the administrator to pro- 
duce this result, or that they were privy to it; and withouttheir 
agency, consent, or privity, we are unable to perceive how the 
settlement could be fraudulent. Conceding that the .amount 
for which judgment was rendered could have been reduced by 
evidence of payments, in the power of the administrator to 
procure, at the settlement of the estate, if the omission was not 
caused by the act of the legatees, or those interested in the es- 
‘tate, the administrator is forever concluded by the judgment: 
and if he is, the surety who is bound for his acts must be also. 
It would be productive of the greatest delay and injury, if, af- 
ter the settlement of an estate, the surety could have the whole 
matter re-examined in Chancery, on the ground that the ad- 
ministrator had omitted, at the proper time, to bring forward 
all his charges against the estate ; for this is the whole amount 
of the bill when properly understood. Calling the settlement 
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fraudulent does not make it so, nur could it be so without the 
concurrence of those to be benefitted by it. 

Our conclusion therefore is, that although a fraudulent set- 
tlement of an estate in the Orphans’ Court, with intent to pre- 
judice the surety, might be overhauled by him in Chancery, 
the allegations of the bill do not make out such a case—and 
that the mere fact that the administrator omitted to prefer 
charges against the estate which he might have made, will not 
authorize the surety to go into Chancery for a resettlement, al- 
though the administrator may be insolvent. 

Whether the bill might not have been entertained, if the 
surety had shown that the necessary advertisement for a set- 
tlement of the estate had not been made, or if he had showna 
sufficient excuse for not being present according to the notice, 
it is not necessary now to determine, as the bill contains no 
such allegation. 

There being no error in the decree of the Chancellor it must 
be affirmed. 





HALL v. DARGAN. 


1. After verdict in a trial of the right of property it is too late to object that no for. 
mal issue was before the jury, the record shuwing a trial as upon an issue. 

2. The omission of the jury to insert in their verdict the sir-name of the defendant 
in execution, is wholly immaterial, as the entire sentence could be struck from 
the verdict without impairing its effect ; if necessary the name would be supplied 
by intendment. 

3. A prior indorser is not entitled to have satisfaction entered upon a judgment 
against him, when the bill indorsed by him is paid by a subsequent party and the 
jedgment prosecuted for his benefit ; but under no circumstances has the claim- 
ant, in the trial of a right of property, the right to inquire into the execution. 

4. When a claim is interposed by a trustee, for the wife, the husband is not a com- 
petent witness. 


Wait of error to the Circuit Court of Autauga. 





JANUARY TERM, 1843. 





Hall v. Dargan. 





Claim of property under the statute, 

The proceedings which appear in the transcript of the re- 
cord, are— 

1. An execution at the suit of E. S. Dargan against Dixon 
Hall, with the return of the sheriff of a levy on certain slaves 
thereon named, and the further return that the same were 
claimed by William S. Hall, and bond given to try the right. 

2. The affidavit of William S. Hall, asserting that the slaves 
levied on by virtue of Dargan’s execution, as the property of 
Dixon Hall, was the affiants own right and property, as trus- 
tee, &c. and not the property of the said Dixon Hall. 

3. The bond executed by the claimant. 

No issue is found in the record, and it is conceded by the 
plaintiff in execution that none exists in the Court below. 
The judgment entry recites that the parties came by their at- 
tornies, and thereupon came a jury, &c., who being elected, 
tried and sworn to try the issue joined, upon their oath do say, 
they find the negroes levied on by the plaintiff’s execution, to 
be the property of Dixon, and not the property of the claimant, 
and find the property subject to the said execution. Then fol- 
lows the assessment of the value of each slave, and the judg- 
ment of the Court condemning them to sale, or satisfaction of 
the execution, and rendering costs against the claimant. 

In the progress of the trial a bill of exceptions was sealed, 
at the instance of the claimant, which discloses that the judg- 
ment on which the execution issued was founded on a bill of 
exchange, drawn by Samuel W. Apperson, on one A. C. Lore, 
in favor of one David S. Campbell, and by him indorsed to 
Dixon Hall, and by him to Crawford M. Jackson, and by him 
to Dargan, the plaintiff in execution. 

It was also shown that Dargan had been paid the sum due 

‘on this bill of exchange by said Jackson, and that an assign- 
ment of the judgment had been made by him to Jackson, for 
whose benefit the judgment was kept open. On this evidence 
the defendant in execution came into Court, and moved that 
satisfaction of the judgment should be entered of record. The 
Court overruled the motion, on the ground that Jackson, the 
third indorser, had a right to pay the money due on this judg- 
ment, and to be substituted by the plaintiff thereon to all his 
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rights ; and could control the judgment and collect the money 
for his own use. f 

In the further progress of the trial, the claimant offered Dix- 
on Hall, the defendant in execution, as a witness, to whose 
competency the plaintiff objected on the ground that the claim- 
ant, William S. Hall claimed the property, the subject of con- 
troversy, as the trustee of Elizabeth Hall and children, who 
were the wife and children of the witness so offered. The 
property levied on was conveyed by the will of Dixon Hall, 
sen’r. to the claimant for the sole and separate use of the said 
Elizabeth Hall and her children. 

On proofjof these facts, the Court excluded the witness on 
the ground that he was the husband of the person for whose 
use this property was held in trust. 

A verdict was returned and judgment given for the plaintiff, 
which the claimant now seeks to reverse on the grounds— 

1. That no issue was joined between the parties in the Court 
below. 

' 2, That the judgment does not condemn the slaves levied on 
as the property of the defendant in execution. 

3. Because the Court refused to enter satisfaction on the re- 
cord of the judgment against Hall. 

4. That Hall, the witness offered, was improperly excluded. 


Wittrams and Georce Gay _e, for the plaintiffs in error. 


Hayne and Georce Gotptuwaire, contra, cited the ' fol- 
lowing authorities to sustain the rejection of the witness: Da- 
vis v. Dinwiddie, 4 D. & East, 678; 7J. J. Mar. 203; id. 263; 
2 Stark. 707; 2 Phil. Ev. C. & H’s. notes, 151. 


GOLDTHWAITE, J.—The omission of a formal issue is not 
a matter which ought to cause a reversal of a judgment in any 
ease, but the more especially in this, where only one and that 
a prescribed issue could be tried by the jury. [Digest,168, §45.] 
In Abercrombie v. Moseley. [9 Porter. 145,] when speaking of 
a similar omission, we say “it is always within thé power of 
the plaintiff or defendant to require the pleadings td be in the 
regular form, and they can respectively claim judgments of de- 
fault or non pross if the regular steps are omitted. With this 
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right completely in their power on the circuit, it is unjust that 
parties should be permitted after a trial, as ifan issue was made 
and submitted to the jury, to reverse the judgment for the omis- 
siou of a replication or rejoinder.”” The same reasoning ap- 
plies with equal if not greater force, to cases like the present; 
and we do not hesitate to declare that it must govern. 

2. It is next urged, that the omission of the jury to state the 
sir-name of the defendant in execution in the verdict, which 
declares the slaves in question to be his property, is a sufficient 
reason to avoid the judgment. We cannot think so, because 
the whole sentence could be rejected without impairing the 
verdict, or the name would be supplied by intendment; for the 
only just conclusion is, that it is omitted by the clerical mispri- 
son of the jury or of the clerk in recording it. In no aspect is 
it a matter to cause a reversal. 

3. The refusal of the Court to enter satisfaction of the judg- 
ment upon which the execution issued, or the motion of the 
defendant in execution, was proper enough for several reasons ; 
firstly, because on the payment of the bill of exchange by 
Jackson, he was right in requiring of Dargan either to assign 
the judgment or prosecute it for his use against Hall, who was a 
prior indorser ; but chiefly because the motion had no connex- 
ion or relation to the issue then before the Court. This prin- 
ciple was settled in Bettis v. Taylor, [8 Porter. 564,] and Stone 
v. Stone, [1 Ala. Rep. N. S. 582]. 

4. If the witness who was offered and rejected, had stood 
merely in the relation of a defendant in the execution, he would 
have been competent, unless the title passed from him to the 
claimant coupled with an express trust for his benefit ; or un- 
less one would result to him from the circumstances of the 
conveyance; but in addition to this relation, it appears that his 
wife was the individual to be benefitted by the successful pros- 
ecution of this claim. Husbands and wives can never be wit- 
nesses for each other, and it makes no difference in the princi- 
ple that the interest of the wife is only equitable in consequence 
of the legal title being vested in a trustee. Such was the case 
of Davis v. Dunwoody, [4 D. & E. 678,] where the action was 
trover against the Sheriff, for seizing and selling goods con- 
veyed in trust for the sole and separate use of the wife of the 
witness. The action was in the name of the executrix of the 
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surviving trustee, and the husband was offered as a witness to 
prove the identity of the goods. The Court of Kings Bench 
held him to be incompetent, on the ground of public policy.— 
Other cases might be adduced in support of the exclusion, but 
they are deemed unnecessary, as the point is too clear to admit 
of illustration. 

Our conclusion is that there is no error in the judgment, and 
it is affirmed. 





SALLE v. LIGHT’S Exr’s, use, &c. 


1. Where personal property is sold with a warranty of title, the vendee cannot 
maintain an action against the vendor, upon an allegation that his title was de- 
fective, unless he has been first charged at the suit of another person, whose 
right has been adjudged to be paramount, and the judgment has been satisfied, 
at least in part. A declaration which does not substantially alledge these facts, 
is demurrable. 

2. In an action oy the vendee of personal property against the vendor upon a war- 
ranty of title, a judgment against the vendee at the instance of a third person, 
claiming to be the rightful owner, of which suit the vendor had no notice, is not 
evidence to prove that the title of the latter was defective. But it seems, that 
such judgment is admissible to prove the amount of damages recovered ; and is 
conclusive of the invalidity of the vendor’s title, if it was obtained without 
fraud or collusion, upon notice given to him of the pendency of the action. 

3. Account in an action on a warranty of title, which alledges that a slave sold by 
the defendant to the plaintiff, and by the latter to L. had been adjudged to be the 
property of B. in an action of detinue prosecuted by him against L., does not 
state a good cause of action. So acount in such case is alike defective which 
deduces the defendant’s liability from the recovery ot B. against L., the satisfac. 
tion of that judgment, by the latter, his reimbursement by the plaintiffs, and a 
notice of these facts to the defendant. 

4. To entitle the plaintiff to recover of his vendor on a warranty of the title of per- 

- gonal property, where he had sold the same to L., of whom B. had recovered it, 
the declaration should alledge that the plaintiff was informed of the pendency of 
the suit against L. in order that he might defend the same ; and further, that B’s. 

- tide was superior to the defendant's. 

5. The measure of damages in an action for a breach of a warranty of title on the 
sale of personal property, cannot exceed the damages sustained by the vendee. 
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Warr of error to the Circuit Court of Mobile. 


This was an action of covenant at the suit of the defendants 
in error against the plaintiff. The declaration as filed, con- 
tained five counts, but a nolle prosequi being entered as to 
two, the cause was tried on three; all of which alledge, that 
the defendant below, on the 29th day of October, 1828, by his 
writing obligatory of that date, bargained, sold and delivered 
to the testator ot the plaintiffs, for the consideration of seven 
hundred and fifty dollars, the following slaves, to wit: Ned, 
a negro map, and Daniel,a boy ; “to have and to hold said 
slaves to the said Wm. Light and his heirs forever;’’ the defen- 
dantcovenanting by his writing obligatory, “todefend the title to 
the said property against all legal claims whatsoever.”” The first 
count, after alledging the appointment of plaintiffs as executors 
of William Light, &c., states that they afterwards “sold and 
delivered the said negro man, Ned, to one Henry Lazerus, who 
was afterwards, and before the commencement of this suit, 
dispossessed of the said slave named Ned, by due course of 
law, he the said Henry Lazarus, claiming the said slave under 
the sale aforesaid, and under the said William Light, and un- 
der the title of the said George F. Salle, so made by the writ- 
ing obligatory aforesaid; of all which said several matters, the 
said defendant had notice, to wit, at the county aforesaid; 
and so the said plaintiffs say, that the said defendant hath not 
kept his covenant,” &c. 

The second count, after stating the bill of sale and covenant, 
proceeds as follows: 

“ And the said plaintiffs aver, that the said defendant has 
broken his said covenant in this, to wit: that the said slave 
Ned, having been sold to the said Henry Lazarus, one James 
A. Beale commenced in the Circuit Court of Mobile county 
aforesaid, his certain action of detinue for said slave, Ned, and 
at the November term, 1833, recovered judgment for the said 
slave, or his alternative value of fifteen hundred and ten dol- 
lars, and costs of suit, which judgment the said Lazarus had 
paid, whereby the said plaintiffs, as executors of the said Wil- 
liam Light, deceased, were bound to pay, and did pay to the 
said Henry Lazurus on their sale and warranty to him, a large 
sum, to-wit: two thousand dollars; of all which defendant had 
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notice, against which the said defendant did not defend them, 
the said executors of said William Light, deceased; whereupon 
they say that said defendant has broken his covenant,’’ &c. 

The third count after reciting the covenant, continues, “and 
the said plaintiff avers and in fact saith, that at the time of ma- 
king said writing, the said defendant had no interest or proper- 
ty in or to said slave Ned, but the true property was in one 
James A. Beale ; and the plaintiffs aver, that the said slave Ned 
was of great value, to-wit: of the value of two thousand dol- 
lars; wherefore they say, that the said defendant has broken 
his covenant with the said William Light in his lifetime, and 
has not performed it either to the said William Light, in his 
lifetime, or to the said plaintifis, as his executors, since his 
death,” &c. 

The defendant craved oyer of the bill of sale and covenant 
therein contained, and set it out; he also craved oyer of an as- 
signment thereon written, and set it out in these words, “For 
value received I hereby assign and set over to Henry Lazarus, 
the within sale and covenants therein contained, and authorize 
the said Henry Lazarus in my name, as administratrix of Wil- 
liam Light, deceased, to commence and prosecute all suits at 
his own costs, against George F. Sallee, on the covenants there- 
in contained. The said assignment being made without any 
recourse on me. February second, eighteen hundred and 
thirty five. Witness my hand and seal. 

C. E. Lieut, [seal.] 
Adm’x. of Wm. Light, deceased. 
Attest: Isaac H. Erwin, Benj. Wilkins.’’ 


The defendant then demurs to the first count, assigning for 
cause, }. That the breach is alleged to have happened to Henry 
Lazarus, and the damages to have been sustained by the plain- 
tiffs for his use. 2. That the writing obligatory is described as 
dated the ninth, when its true date is the twenty-ninth day of 
October, 1828. 

1. For plea to the second count, the defendant craved oyer 
of the bill of sale therein described, and the assignment thereon 
written, and set them out, and says actio non, because he says 
that Henry Lazarus did by deed, bearing date on the second 
day of February, 1835, in consideration of the sum of two hun- 
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dred dollars to him in hand paid by Mrs. Catharine E. Light; 
and for the further consideration of the assignment of a liabili- 
ty of George F. Sallee, discharge her individually, as well as 
the estate of her deceased husband, William Light, and all per- 
sons interested therein, from all liability on account of the bill 
of sale and warranty therein contained. 

2. For plea to the third count, the defendant, after craving 
oyer of the bill of sale therein described and assignment thereon 
written, and setting them out, says acfio non, because he says 
that on the day when the bill of sale was made, the negro Ned 
was a slave, and was then and had been for a long time pre- 
viously in his possession, under a dona fide purchase for a val- 
uable consideration, and was delivered to William Light: and 
so he avers he has not broken his covenant with William Light 
in his lifetime, or since his death with his administrators. 

3. The defendant further pleads, the contract contained in 
the assignment, written on the bill of sale, in bar of a recovery 
on the second and third counts. 

4. He also pleaded a plea to both these counts, in substance 
the same as the first plea to the second count. 

5. Further: The defendant pleaded, that he hath not bro- 
ken his covenant either in the lifetime of William Light, or 
since his death. 

6. Again: That he had an interest and property in the ne- 
gro man Ned, at the time of the sale and delivery to William 
Light. 

7. And lastly: That he hath kept and-performed his sup- 
posed covenant or warranty, with William Light in his life- 
time, and with his executors since his death. 

The plaintiff craved oyer of the supposed release relied on by 


-the fourth plea, and set it out in hee verba. “In considera- 


tion of the sum of two hundred dollars to me in hand paid by 
Mrs. Catherine E. Light, of the city of Mobile, the receipt of 
which I hereby acknowledge, and for the further consideration 
of the assignment of a liability of George F. Salle, I hereby 
discharge her individually from all liability, harm, or injury, on 
a warranty bill of sale for a negro man named Ned, sold to me 
in the lifetime of her husband William Light, by the said Wil- 
liam Light. I further discharge the estate of the said William 
Light and all persons interested therein, from all liabilities to 
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me on account of said bill of sale and warranty of title to the 
said negro man, Ned. 
‘‘ Witness my hand and seal, this second day of February, 
eighteen hundred and thirty-five. 
Henry Lazarvs, [seal.] 
Witness—Benj. Wilkins, Isaac H. Erwin. 


They then demur generally to the fourth and all the other 
pleas. The Circuit Court overruled the demurrer to the first 
count of the declaration, and sustained the demurrers to each 
of the pleas; and the defendant declining to plead over, the 
cause was submitted to a jury as on writ of inquiry, who re- 
turned a verdict for the plaintiffs, for three hundred and eight 
dollars and forty-four cents. For that sum, together with costs, 
judgment was rendered. 


SALLE, in propria persona, submitted a written argument, 
in which it is insisted that neither the nominal plaintiff or Laz- 
arus could maintain an action against him for a breach of war- 
ranty. The latter could not have the benefit of Salle’s con- 
tract with Light, because it was not legally assignable under 
the statute of 1807 or 1812. [Aik. Dig. 327-8.] Neither Wil- 
liam Light or his executors, have ever been sued for the slave 
Ned ; the defendant below has had no opportunity of defending 
the title he conveyed to the testator; had no connection with 
the suit between Beale and Lazarus; and consequently cannot 
be charged fora bregch of his warranty. The recovery against 
Lazarus was as to the defendant res infer alios acta. Laza- 
rus can maintain no action against Light’s executors; his re- 
lease estops him, and will enure to the benefit of the defendant, 
so as to prevent any action by them against him. 

A warranty does not run with a chattel, so as to make the 
defendant liable to Lazarus. [Platt on Cov. 27; 1 Shep. 
Touchs. 184 ; 1 Co. Lit. 101,b.; Riddle v. Mandeville, 5 Cranch’s 
Rep. 327; Bac. A. tit. B.] This being the case, the defendant 
had no right to interpose a defence to the suit by Beale. 

The executors of Light do not show a right of action in 
themselves; for it is not alleged that either their testator or 
themselves have been dispossessed of the slave Ned, by action 
and title paramount—an allegation indispensible to the suffi- 
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ciency of the declaration. [Day v. Chism, 10 Wheat. Rep. 
449, See also 1 Johns. Rep. 517; 13 Johns. Rep. 226; 14 ib. 
253; 19 ib. 77.] 

The last count alledges that the property in Ned was in 
Beale, and not in the defendant. Let this be conceded and it 
affords no ground of action; for it does not appear from that 
count that Beale has or will ever assert his title. 

It is laid down in the civil law, that if the purchaser loses 
the thing sold by his default, or defends himself ill; does not 
give notice to the seller, or consents to a reference or transac- 
tion, without the seller’s consent, or in any manner prejudices 
the warrantor’s condition, he cannot demand compensation of 
him. [Domat’s Civ. Law. 82.] 

The plaintiff in error also cited, Phil. Ev. 222-6-7, note, and 
231; 1 Starkie’s Ev. 190; 2 H. & Munf. Rep. 139; 1 Johns. 
Rep. 517; 2 id. 1,4; 3 id. 11, 12; 7 id. 258, 173; 11 id. 122; 
13 id. 224; 14 id. 253; 19 id. 7.7, 296. 


CampsELlL, for the defendant in error. 


COLLIER, C. J.—The legal sufficiency of the entire decla- 
ration was brought to the view of the Circuit Court by the 
demurrer to the first count, taken in connection with plaintiff’s 
demurrer to the.pleas, and we propose to consider the law, as 
applicable to every part of it. It may be premised, that the 
express covenant contained in the bill of sale of defendant, is 
nothing more than a warranty of title, and consequently con- 
fers the same rights and imposes the same obligation, and no- 
thing more. ‘To entitle the vendee to recover for a breach of 
such a contract, he must show that he has been deprived of the 
thing sold, by title paramount, though it is not necessary that 
he should aliedge a deprivation of the property in these precise 
terms. It is enough if the breach be stated in words of equiv- 
alent import. Thas in Day et al v. Chism, [10 Wheat. Rep. 
449,] it appears the defendant covenanted and agreed by in- 
denture with the plaintiff, his heirs and assigns, to warrant and 
defend the title to the premises described, against the claim of 
all and every person whatsoever, as his own proper right in 
fee simple. The plaintiff averred that the defendant “had not 
a good and sufficient title to the said tract of land; and by rea- 
89 
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son thereof, the said plaintiffs were ousted and dispossessed of 
the said premises by due course of law.’”? The Court say, 
« This averment, we think, contains all the facts which con- 
stitute an eviction by title paramount. The person who, from 
want of title is dispossessed and ousted by due course of law, 
must, we think, be evicted by title paramount.” In Abbott v. 
Allen, [14 Johus. Rep. 253,] it is said, “ The marked distine- 
tion between a covenant of seisin, and those for quiet enjoy- 
ment and general warranty, consists in this, that the covenant 
of seisin, if broken at all, must be so at the very instant it is 
made; whereas, in the latter covenants, the breach depends up- 
on the subsequent disturbance and eviction, which must be af- 
firmatively alleged, and proved by the party complaining of 
the breach.”? And in Vibbard et al. v. Johnson, [19 Johnson. 
Rep. 77,] it was held, if a purchaser voluntarily pays the price 
of the goods purchased, to a third person, who claims them, he 
cannot afterwards in a suit brought by the vendor against him 
for the price, set up the want of title in the vendor, and that he 
had paid the price to the true owner as a defence. The Court 
saying, * The plaintiffs below being in possession of the tea, 
sold it as his property to the defendants. [Kennedy v. Strong, 
14 Johus. Rep. 128.] They cannot in this way draw the plain- 
tiff’s title in question by their own voluntary act of payment. 
It is not competent to them to dispute the title.of their vendor, 
unless they have been charged at the suit of another person, 
who has after contestation shown a better title. The principle 
is analagous to a demise of a house by A. who is in possession 
claiming title, to B. The latter receives the possession, and 
enjoys the premises by the permission and on the letting of A. 
In an action for the rent, B. cannot set up that A. has nothing 
in the premises, and that he has paid the rent to C. voluntarily. 
If C. had recovered the rent and substantiated his title, then it 
would be a good defence; otherwise not.”” See also Living- 
ston v. Bain, 10 Wend. Rep. 384. 

In respect to the effect of the recovery by Beale against Laz- 
grus, it may be laid down generally, that in an action by the 
vendee of personal property against the vendor, upon a war- 
ranty of title, a judgment for the preperty against the vendee 
by a third person claiming to be the rightful owner, in a suit of 
which the vendor had no notice, cannot be given in evidence 
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to prove that the latter had no éit/e. [Sanders v. Hamilton, 2 
Hayw. Rep. 226; Stevens v. Jack. 3 Yerg. Rep. 403; Jacob v. 
Pierce, 2 Rawle’s Rep.: 204; Blasdale v. Babcock, 1 Johns. 
Rep. 517; Burrill v. West, 2 N. Hamp. Rep. 190; Coventry v. 
Barton, 17 Johns., Rep. 142; Stone v. Hooker, 9 Cow. Rep. 154; 
Copp v. McDugall, 9 Mass. Rep. 1; Bond v. Ward, 1 Nott & 
McC. Rep. 201. See also Leather v. Poultney, 4 Binn. Rep. 
356; Maupin v. Compton, 3 Bibb. Rep. 214; Booker v. Bell, 
id. 175; Prewit v. Kenton, id. 280; Radcliff v. Ship, Hardin’s 
Rep. 292; Somerville’s Ex’ors. v. Hamilton, 4 Wheat. Rep. 
230; Green v. The New River Company, 4 T. Rep. 590.] But 
it has been held, that although a judgment recovered under 
such circumstances, will not be evidence of a want of title in 
the vendor, yet it is admissible to show the amount of dama- 
ges assessed. |Tyler v. Ulmer, 12 Mass. Rep. 166; Carmack 
v. Commonwealth, 5 Binn. Rep. 184; Lewis v. Knox, 2 Bibb. 
Rep. 453; Johuson v. Thompson, 4 id. 294; Key v. Walker, 
7 Louis. Rep. 297; Boorman v. Johnsion, 12 Wend. Rep. 567. 
See also 3 Phil. Ev., C. & H’s. ed. 821-2.] And it has been re- 
peatedly adjudged where a party has a right of recovery over, 
either by operation of law, or in virtue of an express contract, 
he may give notice to the person so reponsible, of the penden- 
cy of a suit against nim, and if a judgment be obtained with- 
out fraud or collusion, it will be conclusive evidence for him 
against such person upon every fact established by it. The 
latter, then, €annot be viewed in the light of a mere stranger, 
but has the same means of controverting the adverse claim, as 
though he were the nominal and real party on the record,— 
[Bender v. Frombeyer, 4 Dall. Rep. 436 ; Hamilton v. Cutts, 4 
Mass. Rep. 349; Leather v. Poultney, 4 Binn. Rep. 352; Wit- 
. mer v. Schlatter, 2 Rawle’s Rep. 204; Jacob v. Pierce, id.; 
Kip v, Bingham, 6 Johns. Rep. 158 ; Waldo v. Long, 7 id. 173; 
Barney v. Dewey, 13 id. 226; Bond v. Ward, 1 Nott & McC. 
Rep. 201; Clark’s Ex’ors. v. Carrington, 7 Craneh’s Rep, 322; 
Pinney v. Gleason, 5 Wend. Rep. 535; Tarlton v. Tarlton, 4 
M. & S. Rep. 20; Curtis v. Cisua’s Adm’rs., 1 Ohio Rep, 436; 
Walker v. Ferrin, 4 Verm. Rep. 523; Belden v. Seymour, 8 
Conn. Rep. 304; Collingwood v. Irwin, 3 Watts. Rep. 306; 
Brewster v. Countryman, 12 Wend, Rep. 446.] 

We have stated these principles as tests by which to deter- 
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mine the sufficiency of the declaration. The first count alleges 
that the slave Ned, sold by the defendant to the plaintiff ’s tes- 
tator, and by the latter to Lazarus, had been adjudged to be the 
property of Beale, in an action of detinye prosecuted by him 
against Lazarus. Now this may be true, and yet the title 
which the defendant conveyed to the testator, be superior to 
Beale’s. It should, at least, not ouly be averred that Lazarus 
was dispossessed by due course of law, but that the recovery 
against him was under title paramount to that of the defend- 
ant, Such an allegation is the more especially necessary, as it 
cannot be intended from any thing stated, that the judgment in 
that action concluded the rights of any one else, than the par- 
ties to it. It may be assumed that it did not, and in a suit by 
Lazarus against the plaintiffs, the question whether the defen- 
dant’s-or Beale’s title was the best, would be open, and could 
only be adjusted by proof extrinsic of the judgment in favor of 
the latter. 

The second count is also defective. It deduces the liability 
of the defendant from the recovery of Beale against Lazarus, 
the satisfaction of that judgment by the latter, his reimburse- 
ment by the plaintiffs, and the notice of these facts by the defen- 
dant. If the plaintiffs had notice of the pendency of the action 
by Beale, and opportunity afforded to defend it, so that the 
judgment would have been conclusive of their want of title, 
then they might have discharged the judgment and sued the 
defendant. Such a state of things would have been equiva- 
Jent to a payment under legal coercion. But even then, the 
question of title as between the plaintiffs and defendant, would 
be subject to the fullest examination. 

It is perfectly clear, that the defendant’s covenant with the 
plaintiff, was a matter not assignable under any statute of ours, 
and did not enure so as to give a right of action to any one 
who might subsequently become the purchaser of the slave. 
Whether the plaintiffs, upon being vouched by Lazarus to de- 
fend his title, could have called the defendant to their aid, and 
thus have made the judgment in favor of Beale conclusive of 
their right to recover of him, after they had satisfied Beale, 
is a question which does not arise upon the record; and will 
not, consequently, be mooted. In addition to the grounds on 
which thisCount places the liability of the defendant, it should 





JANUARY TERM, 1843. 709 


Salle v. Light’s Ex’rs, use, &c. 


be alledged, that the plaintiffs were informed of the pendency 
of the suit against Lazarus, that they might defend the same; 
and further, that the title under which Beale claimed, was su- 
perior to that of the defendants. 

From what we have said it will be seen that the third count 
is palbably bad. It merely affirms, that the defendaht, at the 
time he made the bill of salé, had no interest in the slave, Ned, 
“but the true property was in one James A. Beale.” This 
may all be true, and yet the defendants covenant be unbroken. 
There is no allegation of fraud on the part of the defendant.to 
the plaintiff’s injury, nor is it even averred that Beale has at- 
tempted to enforce his title. Itis difficult to conceive of a right 
to recover damages, so long as the enjoyment of the property 
is unmolested. If the fact alledged be true, the plaintiff’s tes- 
tator might have dissolved the contract by an offer to return 
the slave to the defendant, and recovered the purchase money 
by suit, but it is not pretended such an offer was made, nor in- 
deed can it be successfully. 

It'is unnecessary, after what has been said, to consider the 
effect of the arrangement between Lazarus and Mrs. Light, as 
evidenced by the writing. This will be discovered by an ap- 
plication .of the principles stated. It may, however, be pro- 
per to remark, that if the plaintiffs can make out a right of ac- 
tion against the defendant, the release contained in that paper 
will not so inure to him as to defeat a recovery; but the mea- 
sure of damages will not be the amount of Beale’s judg- 
ment—it cannot exceed the injury sustained by the breach of 
the covenant. 

We will not undertake to examine the defendant’s pleas 
with particularity, as the pleadings will doubtless all be remo- 
delled, if the case progresses farther. The pleas, with few ex- 
ceptions, cannot abide the test of legal criticism, and most of 
them were apparently intended to meet the form of allegation 
adopted in the declaration. 

Our conclusion is, that the judgment must be reversed and 
the cause remanded. 
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1. An agent who purchases goods for his prigcipal, which are, without the consent 
ot the agent, seized by the sheriff, by virtue of an execution against the agent, in 
favor of a third person, and sold to satisfy the judgment, is a competent witness 
in a suit by the principal against the sheriff for the trespass. 


Error to the Circuit Court of Mobile. 


Trespass by the plaintiff against the defendant in error. 

The defendant, sheriff of Mobile county, pleaded not guilty, 
and also a justification that he seized the goods by virtue of 
legal process, as the property.of one Casper Albert, and that 
they were his property. 

The plaintiff, to maintain his action, offered to prove by the 
deposition of Albert, that the plaintiff furnished him with mo- 
ney, as his agent, to go to Mobile and buy groceries, &c. for 
him, to be retailed in his store at Greensboro. That he accor- 
dingly went to Mobile, purchased the goods as such agent,and 
had them marked in the name of his principal. That these 
goods were seized by the sheriff, by legal process, at the suit 
of one P. Chantron, as the property of witness and sold, and 
the money applied in payment of Chantron’s judgment, (who 
had indemnified the sheriff,) before his deposition was taken, 
and that the taking of these goods was the trespass complained 
of in this action. 

The defendant objected to the reading of the deposition of 
Albert on the ground that he was interested in the event of 
the suit; this objection was sustained by the Court,and the 
deposition excluded. To which the plaintiff excepted. Judg- 
ment was rendered for the defendant. 

The plaintiff now assigns for error the rejection of the depo- 
sition. 


CampsELt, for plaintiff in error. 
e 
STEWART, contra, cited 1 Porter, 105; 4 id. 63. 
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ORMOND, J.—The only question presented on the record 
is, whether the witness, Albert, was interested in the event of 
the suit? The facts are, that he was furnished with money 
by the plaintiff to go to Mobile and purchase goods fér him, 
and as his agent. That he purchased the goods accordingly, 
and that they were seized by the defendant, as sheriff, by vir- 
tue of an execution against the witness, and sold, and the pro- 
ceeds applied to the satisfaction of the judgment against him— 
the sheriff having been indemnified by the judgment creditor. 

The argument of the counsel for the defendant is, that as the 
debt of the witness has been paid by the sale of the goods, he 
is liable over to the plaintiff, and has therefore a direct interest 
in sustaining the action against the sheriff. 

We are not informed what the precise character of the bail- 
ment in this case was, whether the agency was undertaken by 
the witness for the sole benefit of the plaintiff, or whether he 
was to receive a compensation for his services, and therefore 
beneficial to both. In the first case, he would only be respon- 
sible for gross, and in the latter for ordinary neglect; but in 
either state of the case we are unable to perceive, from the 
facts as stated on the record, any liability on the part of the 
witness to the plaintiff. The injury to the plaintiff, and loss 
of the goods, cannot, with any propriety, be ascribed to his | 
negligence, or want of proper care and diligence. The levy by 
the sheriff, was an act he could neither control or prevent; it 
was in fact the vis major to which he could oppose no resis- 
tance, and for which, therefore, he should not be held respon- 
sible. 

It is however, supposed that he is responsible to the plain- 
tiff, because the product of the sale of the goods has gone in 
discharge of the judgment against him. If this be so, an im- 
plied assumpsit must be raised against him, by operation of 
law, in consequence of the payment of the judgment, without 
his consent and against his will. Ifthe plaintiff had volunta- 
rily paid the judgment, it is clear that he could not have main- 
tained indebitatus assumpsit for the amount so paid against 
the ‘witness, and certainly that would be as strong a case as 
the present, for an implied promise. In either case the judg- 
ment would be discharged and a benefit conferred on the wit- 
ness; but in both there is wanting the essential ingredient to 
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constitute indebtedness on his part—his consent that the rela- 
tion of debtor and creditor should be thus established. 

It results from this view of the case, that the witness had no 
direct interest in the event of the cause; that he might have 
been biassed in favor of the plaintiff is more than probable; but 
this would have gone to his credit, and not to his competency. 

The case of Holman v. Arnott, [4 Porter, 64,] is relied on 
by the defendant in error, as being directly in point. The facts 
were, that one Surber had sold to Holman a wagon, which 
was afterwards levied on by attachment, by Arnott, upon a 
debt due by Surber, and this Court held he was a competent 
witness for the plaintiff, because his interest was balanced be- 
tween the attaching creditor and his vendee. The Court pro- 
ceed further, and say, that if the attaching creditor had obtain- 
ed judgment, and the proceeds of the wagon had been applied 
in discharge of such judgment, he would then have been in- 
competent, because the judgment in the attachment was. at all 
events, satisfied, but as he was still liable to his vendor, the 
equillibrium was destroyed. Admitting the law in this suppo- 
sed case to be as stated, it is unlike this case, in this important 
particular, that here the witness was not the vendor of the 
plaintiff, but the mere agent, and does not appear to be in any 
way responsible to him. 

Let the judgment be reversed and the cause remanded. 





MIALHI v. LASSABE. 


1. When a sum of money is paid in part performance of a verbal contract, for the 
purchase of land, and the purchaser files a bill for specific performance and 'gen- 
eral relief, the vendor, if he relies on the statute of frauds as a bar to the per- 
formance of the contract, will be decreed to repay the sum received, with inter- 
est, although by the void contract it was to be forfeited unless other payments 
were made at other periods. When the defendant elects to consider such a 
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contract as void, it is so in all its parts, and the vendor has no equity under such 
circumstances as will authorize an account to be taken of his losses, by reason of 
keeping the premises, contracted to be sold, unoccupied during the time he waited 
for the complainant to perform the contract, nor to have the same deducted from 
the sum received from the purchaser. 


Writ of Error to the Court of Chancery for the First 
District of the Southern Division. 


The complainant seeks a specific performance from the de- 
fendant of a contract, for the sale of certain real estate, in the 
City of Mobile ; and in the event, the defendant is unable to 
give the title contracted for, that the sum of five hundred 
dollars paid on the contract may be refunded. 

The answer admits, that there was a verbal contract between 
the parties, but insists it was different from that set out in 
the bill. The contract admitted is set out, but the defendant 
insists on the statute of frauds, as a sufficient reason why 
performance should not be decreed. The answer also insists, 
that the complainant would not comply with the contract as 
it was actually made, and that afterwards the parties entered 
into a new contract, with reference to a part only of the 
premises owned by the first. By this new contract, the 
complainant was to pay five hundred dollars in cash, which 
was to be forfeited if the other terms were not complied 
with. Five hundred dollars was to be paid on the Ist Octo- 
ber, 1836, when the defendant was to deliver the possession, 
and seventeen hundred and twenty-eight dollars in one year 
from that time. The answer denies, that the complainant ever 
performed any part of the original, or of the substituted con- 
tract, except the payment of the five hundred dollars, under 
the latter, and this sum the defendant insists, he is entitled to 
retain, under the substituted contract. 

The defendant, in conclusion, pleads the statute of frauds, 
and insists upon it as a defence to the bill. 

No evidence was taken on behalf of the complainant, and 
that for defendant does not prove that the five hundred dol- 
lars paid, was to be forfeited, if the other stipulations were not 
complied with. It does, however, establish, that several con- 
versations were had between the parties, in which the plaintiff 
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admitted his inability to comply with the contract, and the de- 
fendant offered to retarn half the said sum paid, if the contract 
could be rescinded. ‘The evidence also showed a matter not 
put in issue by the answer ; that is, that the premises had re- 
mained without a tenant for fourteen months in consequence of 
the defendant waiting on the complainant to comply with the 
contract. 

Under these circumstances, the Chancellor decreed, that 
an account should be taken of what the defendant had lost in 
consequence of the premises being without a tenant, and that 
the complainant should have a decree for the sum paid by him 
on the contract, with interest, after deducting the amount for 
rents lost. 

The complainant prosecutes this writ of error, and insists, 
that the decree should have been for the non-payment of the 
money paid by him with interest. 


Srewakrt, for the plaintiff in error. 
CamMPBELL, contra. 


GOLDTHWAITE, J.—It is, perhaps, necessary that 
we should advert to the principle on which the decree in this 
case is based, previous to considering the modification which 
the Chancellor gave to it, and in which we do not concur. 

Ordinarily, when a bill is filed for a specific performance, 
and it is dismissed, nothing more is settled by the decree, than 
that the case is one in which equity will not interpose its extra- 
ordinary powers. But there are cases in which a decree may 
deny a specific performance, and also give relief, or great 
injustice would be the consequence. A case of this sort, 
of very ready comprehension, is when time is inserted as a 
condition, and a payment is made, which is to be forfeited if the 
purchaser does not make other payments within limited periods. 
In such a case the vendor at law is discharged from the con- 
tract, and possibly he may also be discharged in equity, but he 
clearly cannot in equity retain the money paid to him, any further 
than is necessary to save him harmless from all losses actually 
sustained. [Vernon v. Stephens, 2 P. Wms. 66; Mess v. 
Matthews, 3 Ves. Jr. 279.] 
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It is true, that here the complainant might have brought his 
action to recover the money paid, and thus have disaffirmed 
the verbal contract, but he was not bound to do so ; instead of 
that, he files his bill, and thus offers to the defendant either to 
comply with the verbal contract, or to rescind it by insisting on 
the statute asa bar. The defendant avails of the bar, and con- 
sequently there is no pretence for saying, that he can have any 
rights under the contract. 

It is sufficient that the defendant elects to consider the con- 
tract as void; after this the money is money received to the 
complainant’s use, and there is no reason why he should be put 
to two suits ; one in equity to compel the defendant to perform 
the contract, if he will, and the other at law, to get his money 
back, after the defendant has, in effect, admitted that he has no 
claim to it. Let it be conceded that the rents have been lost 
in consequence of this contract, no injustice is done to the 
defendant, if the complainant is ready and willing to carry it 
out. But when the defendant declines to do this, there is no 
color for him to assert that he is injured by the contract not 
having been complied with. 

When he refuses to execute it, the presumption is equally 
reasonable that the appreciation in value of the property con- 
tracted for, is more than equivalent to the loss sustained by its 
remaining unoccupied. 

The decree must be reversed, and here rendered in favor of 
the complainant for five hundred dollars, with interest from the 
thirty-first of August, 1836, the time when the money was 
paid. 
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McMILLAN, Et at. v. GORDON & STODDARD. 


1. Where a suit was pending for the foreclosure of a mortgage, and a sale of the 
premises, the solicitor of the complainants, with their approbation, received of a 
friend of the mortgagor a part of the debt intended to be secured, agreeing that 
he should pro tanto have a lien on the mortgaged property. Held, that the ar- 
rangement made the friend, thus advancing money, an assignee in equity, to the 
extent of the sum advanced; that the mortgagor, or a junior incumbrancer, 
upon taking an account, could not avail themselves of it as a partial extin- 
guishment of the debt ; and,further, that the friend was not a necessary party to 
the bill. 


Writ of Error to the Court of Chancery sitting at Mobile. 


The defendants in error filed their bill for a foreclosure of a 
mortgage, which had been executed on real estate, situate in the 
City of Mobile, for the payment of a debt of about four thou- 
sand dollars, owing to them by the plaintiff McMillan. From 


the bill as amended, it appears, that since the execution of the 
mortgage, McMillan, the mortgagor, had sold and conveyed the 
mortgaged premises to Thomas Irvin, who, since the service 
of the subpena in this case, has died, leaving a will, in which 
of Mobile is appointed executor, (who has duly 
qualified,) and Richard Irvin, of New York, sole heir and 
devisee. McMillan, Richard Irvin, and Daniel Wheeler are 
made defendants ; and afterwards, by consent of parties, Geo. 
W. Heard, James Haughton, and Theodore P. Hale, doing 
business under the style of James Haughton & Co., were made 
parties defendant. Afterwards Haughton & Co. filed their 
cross-bill against the complainants and the other defendants, 
with the exception of Daniel Wheeler, setting up a junior in- 
cumbrance upon the mortgaged premises, and praying a fore- 
closure and sale. Haughton & Co. also answered the bill of 
the complainants, admitting they had understood something was 
due upon complainants’ mortgage, &c. 
At a term of the Chancery Court, holden in April, 1842, 
a reference was made to the Master, to ascertain and report the 
state of accounts. And immediately thereafter a report was 
made, embodying the evidence adduced before the Master, and 











JANUARY TERM, 1843. 


McMillan, et al. v. Gordon & Stoddard. 








stating the amount due on complainants’ as well as Haughton 
& Co.’s mortgage. Exceptions were filed by both parties, 
which were overruled, and a decree rendered in conformity to 
the report. 

The only question raised is, whether nine hundred and fifty 
dollars and twenty-five cents, paid by the attorney of the com- 
plainants, to them or their order, is to be considered as extin- 
guishing pro tanto their mortgage. So much of the evidence 
as may be material will be here stated. 

Gustavus Horton states, that, as the agent of complainants, 
he received at different times since the institution of this suit, 
viz: between February 15th, and December 29, 1841, both 
inclusive, nine hundred and fifty dollars and twenty-five cents 
of J. G. Aiken, and remitted the same to complainants, as 
money paid by Mr. Aiken, as their attorney, on collections 
made upon the notes secured by the mortgage. 

J. F. Adams deposes, that he heard the complainant, Stod- 
dard, state to one of the firm of Haughton & Co., that there 
was due on the mortgage sought to be foreclosed, between 
twenty-one and twenty-two hundred dollars. He also heard 
him say, that he had never authorized any one to assign their 
interest in the mortgage ; that they had received remittances 
from their agents on the mortgage in payment, and that the 
amount above stated, was about what was due. These re- 
marks were made by Mr. Stoddard between the first of June 
and first of September, 1841. 

J. G. Aikin, the solicitor of the complainants, deposes, that 
he was their attorney, and had authority from Dr. Shaw, their 
agent, to collect the money and manage the suit as he thought 
fit; and complainants in one of their letters say to him, *‘ that 
. they do not wish even to appear to interfere with the instruc- 
tions given witness by F. Shaw & Co.” The witnéss in his 
his solicitude to raise some part, or all of what was due on the 
mortgage, induced McMillan to get his friend John King to 
, advance the money paid by witness to F. Shaw & Co., and 
forwarded by the latter to the complainants, on the assurance 
that a lien on the mortgaged premises should be given to King 
for his advances, and the amount should be refunded out of 
the proceeds of the sale. McMillan paid the money to the 
witness in the name of John King, and the witness acknowledged 
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in a receipt, that the payment was made by the latter, and was 
to be refunded out of the proceeds of the sale. 

It was the intention of the witness, and he thinks he so 
informed F. Shaw & Co., at the time he paid them the moneys, 
that they were not paid by McMillan, or for him, but by 
another individual. 

Witness did not inform the complainants how he had raised 
this money, until after the conversation of Stoddard, as related 
by Mr. Adams ; when, learning that they had misapprehended 
the matter, he informed them what had been done, and stated, 
if the arrangement met their approval, more money, and per- 
haps all due on the mortgage might be raised. That the suit 
for a foreclosure and sale would still progress, as if the money 
had not been paid, &c. In answer to the letter communicating 
this information, the complainants say, ‘‘in your letter of 
October 31st, which, by the way, was perfectly satisfactory, 
you say our debt is amply secured, but we suppose we shall 
not realize the whole of it before next September, in case we 
wait the issue of the suit. As we mentioned to you, Messrs. 
Haughton & Co. are our friends and neighbors, and we wish to 
favor them all we can in this matter.” 

Witness considered the payments made by him to Shaw & 
Co., as a mere matter of account between witness and com- 
plainants, and not affecting in any way the amount of the mort- 
gage debt. But the receipt of the money paid Shaw & Co. 
was from McMillan, who represented himself as the agent of 
King. 


Avams, for the plaintiffs in error. The nine hundred and 
fifty dollars twenty-five cents, whether advanced by McMillan 
or King, is a payment pro tanto. [1 Porter’s Rep. 423.]} 
But the proof shows that this money was paid by McMillan ; 
at any rate, that it was so received by the complainants. 

The solicitor or attorney at law of the complainants had no 
power to assign the mortgage, or to stipulate with King, that he 
should stand in the place of the mortgagees, and have a lien 
for money which he might advance as the friend of the mort- 
gagor. [5 Vern. Rep. 346; 1 Bailey’s Rep. 437 ; Gallett v. 
Lewis, 3 Stew. Rep. 23; Kirk v. Glover, 5 Stew. & P. Rep. 
340 ; Craig v. Ely, id. 354. See also 1 Porter’s Rep. 212.] 





JANUARY TERM, 1843. 


McMillan, et al. v. Gordon & Stoddard. 








No counsel appeared for the defendants. 


COLLIER, C. J. — The facts stated in the two affidavits 
first recited in the record, unexplained by what Mr. Aikin 
deposes, would lead to the conclusion that the moneys paid by 
him were intended pro tanto to extinguish the mortgage ; but 
his affidavit very satisfactorily repels any such inferen¢e. Mr. 
A. states, that the instructions given him by F. Shaw & Co., 
the agents of the complainants, made him anxious to raise the 
amount due on the mortgage, or some part of it, as soon as pos- 
sible ; and, without waiting a foreclosure and sale, he induced 
the defendant to procure his friend, John King, to make an 
advance for him, under an assurance that he should be reim- 
bursed from the proceeds of a sale of the mortgaged premises ; 
that the advance was made and paid over to the agents of the 
complainants, and that the latter, when advised of the circum- 
stances, approved of the manner in which the collection was. 
made ; that the money was received by Mr. A. of McMillan, 
as the agent of King, and was considered by him as a mere 
matter of account between himself and the complainants. 

These circumstances do not, in our opinion, show that the 
mortgage became inoperative to the extent of the moneys paid, 
but rather that King became assignee in equity, and was entitled 
to the benefit of the mortgage thus far, as a means of securing 
the repayment of his advance. It is certainly competent for 
all the parties to a security of this nature, to agree that if a 
third person has or shall advance money to the mortgagee, he 
shall stand in the situation of an assignee, and enjoy all the 
rights of his assignor. ‘To consummate such an arrangement, 
it is not necessary that it should be evidenced by writing, but 
will be effectual in a court of equity, though it be verbally 
-made. In this view of the case, the only question is, can a 
decree be rendered in favor of the complainants, for the amount 
due, including the advance by King, or in order to the recovery 
of the latter sum, should King have been joined as a party ? 
The bill was filed by the proper complainants, and to have 
associated King with them, would have made it demurrable ; 
for his interest did not accrue until his money was paid to Mr. 
Aikin, which, we have seen, was subsequent to the institution of 
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the suit. In Cook v. Mancias, (5 Johns. Ch. Rep. 89,) a 
trustee and cestui qué trust filed a bill in equity, and pending 
the suit, the cestui que trust assigned his interest to another ; 
the question was, whether the assignee should not have been 
made a party. The Chancellor said: ‘* A change of interest 
from the cestui que trust to another, pendente lite, can hardly 
be admitted as sufficient to support the objection at the hear- 
ing, of a want of parties, when we have before us the party in 
whom the legal title resides, and the cestui que trust existing 
at the filing of the bill. The Court isnot bound to take notice 
of any interest acquired by purchase in the subject-matter of a 
suit pending the suit.” 

In the present case, the specific objection of a want of proper 
parties, has not been made either at the hearing or in this 
Court. If it had been, it could not be sustained, if the case 
cited is to be regarded as an authority. Here, according to 
the view taken, the complainants are trustees for King to the 
amount of his interest, and being the only proper parties when 
the bill was filed, are entitled to a decree not only for what is 


due them in their own right, but for what is legally due to them 


for King’s benefit. 
Whether we consider the decree with reference to its amount 


or the parties to it, it is free from error, and must be affirmed. 





GIBBS & LABUZAN v. FROST & DICKINSON. 


1. A bond signed in blank may be afterwards filled up in a material part, by the 
express authority of those who are to be bound by it, and will be as valid as if 
filled up before it was executed. Such authority may be by parol. An authority 
to fill up and perfect the bond is an authority to redeliver it also. 

2. When two or more persons have a common object in view, the declarations of one 
in the presence and hearing of all, in furtherance of the common purpose, and 
uncontradicted by them, must be considered as the declaration of all. There- 
fore, when L., against whom four judgments had been obtained, and execu- 
tion issued thereon, went to the clerk’s office with two other persons as his 
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* Gibbs & Labuzan v. Frost & Dickinson. 
intended sureties to obtain writs of error t> the Supreme Court, and to execute 
bonds to supersede the executions, whith the Clerk commenced preparing by 
proceeding to fill up the blanks kept in the office for that purpose, when L. in- 
terposed, and in the presence and hearing of his sureties, stated that he had not 
time to wait until the bonds were filled up, and requested that they might be ex- 
ecuted in blank, by him and his sureties, which was accordingly done, and a 
statement handed to L. that the executions were superseded—Held, that: this 
was an express authority to the Clerk to fill up the blanks in the bond, both on ‘ 
the part of the principal and the sureties. a 

3. An authority to perfect a bond by filling it up, given by parol, may be revoked ne? 
in the same manner, and if revoked before the bond is perfected, — : eS 
to perfect it, is at an end. +t 

4. A blank writ of error bond will not operate as a supersedeas to the execution. 

5. When itis necessary for a partv to a bond, which, by statute, has the force and 
effect of a judgment, to resort to a Court of Chancery for relief against the bond, 
on the ground that it is not binding on him, the questionewill be considered in 
Chancery, as if it bad arisen atlaw, upon the appropriate pleas. In such a case, 
Chancery is the apprepriate forum to obtain relief. 

6. A denial of the facts of the bill, by a party who is not charged with knowledge 
of them, and who in faet has not knowledge of them, will not cast on the com. 


plainant the necessity of establishing their truth by two witnesses. 
- ‘ ; 

































Error to the Chancery Court at Eutaw. 






The bill which was exhibited by the plaintiffs in error, char- 
ges that the defendants in error obtained a judgment against 
one John Lunsford, upon which he was desirous to prosecute 
a writ of error to the Supreme Court, and obtain a supersedeas 
thereon, and applied to the plaintiffs in error to become his 
sureties to the writ of error bond. That pursuant thereto they 
with the said Lunsford signed the printed skeleton of a writ 
of error bond, in which the penalty, the parties, thejudgment 
to be superseded, and ils amount, were left blank. . That at 
the time of signing the instrument, nothing was said about its 
being imperfect, and-no authority was given to the Clerk to 
add to, or in any manner to alterthe same. That on the next 
day. ascertaining that all the property of Lunsford had been 
levied on by other executions, and that he could not secure 
them against liability, as he had fraudulently promised to do, 
and that the bond was yet incomplete, one of the plaintiffs in 
error, for himself and the other, directed the Clerk not ‘to fill ; 
up and complete the bond. Yet the Clerk, after the lapse of wie 
some months, proceeded to fill up the bond, and did fill it up. ~~ 
That when the Clerk was directed not to fill up the bond, he 
91 ° 
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wrote to the sheriff to return the supersedeas which had been 
issued to the office, but the sheriff refused, and returned the ex- 
ecution stayed by writ of error. 

The said cause being carried to the Supreme Court by Lums- 
ford, was there affirmed against him, and the plaintiffs in error 
as his sureties, and execution has now issued against them on 
the affirmed judgment. They pray an injunction, which was 
granted. 

The defendants in error, who are non-residents, answer the 
bill, and deny all knowledge of the allegations of the bill con- 
cerning the writ of error, except what they have derived from 
the information of their counsel; but aver that the plaintiffs in 
error, or one of the obligors in the bond, in the hearing of all, 
and with their consent, did authorize the Clerk to fill up the 
bond, in the manner and to the effect that the same was filled 
up, and that the Clerk, in afterwards filling it up, acted pursu- 
ant to the license and authority thus given him by the plaintiffs 
in error, but admit that the Clerk received the instrument in 
blank,and thereupon superseded the execution, which was plac- 
ed in the sheriff’s hands, who thereupon sold the property lev- 
ied on by virtue of the execution so superseded, and applied 
the proceeds in discharge of executions of inferior grade. They: 
demurred also to the bill. 

Price Williams, the Clerk of Sumter County Court, being 
examined as a witness, stated that the bond as executed by 
the parties was in the form following: 


Frost & Dickinson, 
vs. Errror bond—$479 18. 
John Lunsford. 


The State of Ainbama—Sumter County: 


Know all men by these presents—that we, ’ 
are held and firmly bound unto , his heirs, executors 
or administrators, in the sum of dollars, for the payment 
of which we jointly and severally bind ourselves, our heirs, 
executors or administrators, firmly by these presents, sealed 
with our seals, and dated this 8th July, 1840. 

The condition of the above obligation is such, that whereas, 
the above bound » this day applied for and obtained a 
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writ of error, returnable to the January term, 1841, of the Su- 
:preme Court of Alabama, to supersede and revise a judgment 
recovered by the said , plaintiff, against , defen- 
dant, at the term, 184-, of the County Court of said coun- 
ty of Sumter, for the sum of . Now if the said 
shall prosecute to.effect his said writ of error, in the Supreme 
Court, and shall pay and satisfy such judgment as the Supreme 
Court shall render in the premises, then this obligation to. be 
‘null and void, otherwise to be and remain in full force and 
virtue. 

Joun Lunsrorp, (seal.) 

Bart. Lasuzan, (seal.) 

Cu. R. Gresss,  (seal.) ‘ 

Signed, sealed and acknowledged before me, 
Price Wii1ams, Clerk. 


“ That the reason why the bond was taken partly filled up, 
and partly in blank, as shown in the exhibit, was at the spe- 


cial instance and request of Lunsford, made in the presence 
and hearing of Gibbs and Labuzan, who imterposed no objec- 
tion, Lunsford saying at the time that he was compelled to re- 
turn to Gainesville on the evening of the execution of the 
bond, (it being then late in the afternoon,) to stop the sheriff 
from selling his property—that he considered the request of 
Lunsford express authority by Lunsford, Gibbs and Labuzan 
(the latter making no objection,) to fill up the blank. That 
they came to his office for the purpose of signining this and 
four other bonds for writs of error to the Supreme Court—that 
‘when he commenced filling up the bonds, Lunsford, in the 
presence of the others said he had not time to wait for him to 

- fill up the bonds, as he had to ride eighteen miles to Gaines- 
ville that evening, and that the bond in this and four other ca- 
ses, was then prepared, executed and delivered, as shown in 
the exhibit.”’ 

He further stated on cross examination, “that some few days 
after the execution of the bonds, and before the blanks were 
filled, that Labuzan came to him at his office, and in his own , 
behalf, aud in behalf of Gibbs, requested that the blanks in 
said bonds should not be filled up, for the reason that. Luns- 
ford had failed to give him a deed of trust to secure them, as 
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he had promised. That he refused, considering the bonds as 
good as though they had been filled up at the time they were 
signed.”” And further, “that Labuzan requested him, as 
Clerk of the Court, to write to the sheriff to disregard the 
statement sent to him in this and four other cases, which he 
refused to do, regarding it, under the circumstances, as good 
as a regular writ of supersedeas, but informed Labuzan he 
would write to the sheriff for him, and did so.’’ 

Much other testimony was taken which it is not necessary 
to notice. 

The Chancellor, at the hearing, refused to sustain the de- 
murrer to the bill for want of equity, but sustained it because 
“ the Clerk was not a party, and upon the bill, answer and proof 
dismissed the bill with costs, pro forma, that the cause might 
be heard in the Supreme Court. 

From this decree this writ is prosecuted. 


Txornron, for plaintiffs in error, contended, that the proof 
of the Clerk showed that no express authority was given to fill 
up the blanks in the bond, but that it was implied from the si- 
Jence of the parties when they executed the blank bonds. 
That as the bond was a nullity until it was filled up, that even 
an express authority to perfect it, was not sufficient without a 
redelivery. He cited 5 Munroe, 31; 2 Brock. 72; 2 Lomax, 
21; 1 Yerger, 69; 6 Gill and Johnson, 254. 

He insisted that the case relied on from 5th Mass. 540, was 
the case of an immaterial alteration, and that in such cases con- 
sent may be implied. 

That before the authority, express or implied, was exercis- 
ed, it was revoked, and that the bond was afterwards filled up 
without any authority whatever. 


Buss and Mercatr, contra,contended that the Clerk should 
have been made a party, and that the demurrer to the bill was 
properly sustained for this cause. [1 Story Pl. 74, 137; 4 Pe- 
ters’ Rep. 190; 2 Stewart’s Rep. 233; 1 Ala. Rep. N. S. 708; 
2 id 209.] 

That there wasa full and adequate remedy at law. [2 Chit- 
ty’s Practice, 354; 10 Mass. 101; 5 Rand. 639; 2 Leigh, 361; 
6 id. 547; 5 B. and A. 187; 1 Johns. 529; 4 id. 191; 17 id. 
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474; 2 Wash. 54, 9 Porter, 679; 1 Ala. N. S. 98; 7 Por- 
ter, 549. ] ; 

That if equity has jurisdiction its aid should have been in- 
voked before judgment. |7 Porter, 549.]} 

That the bend having been signed with the intent that it 
should be filled up, gave the Clerk an implied authority to fill 
itup. [5 Mass. 538; 6 id. 519; 4 McCord, 239; 2 Dama, 142; 
17S. and Rawle, 438. ] 

That the evidence showed that express authority was giv- 
en, which wasclearly sufficient. [2 Levinz, 35; 1 Anstruther, 
228; 4 Com. Dig. 294, F.; 5 Mass. 538; 6 id. 519; 14S. and 
R. 405; 17 id. 438; 4 Johns. 54; 2 Brock. 64; Story on Agen- 
cy, 52; Story on Partnership, 176; 11 Pick. 400; 19 Johns. 
513; Greenleaf on Ev. 602; 1 Green. Rep. 334; 6 Cowen, 59; 
Sid. 118; 9 Cranch, 28; 1 Stewart, 517; 1 Ala. N.S. 18,429; 
2 Poth. on Ob. 138; Hurlston on bonds, 121.] 

That the attempt to revoke came too late,as the executions 
were superseded. [Story on Agency, 487. ] 

Lastly, that the equity of the defendants is superior to that of 
the plaintiffs. [2 J.J. Marshall,400; 1 Story’s Com. on Ey. 
75, 76.] 


ORMOND, J.—Several preliminary questions are presented, 
which it will be proper to consider before entering on the me- 
rits of the case. 

First—It is supposed by the counsel for the defendants in 
error, that as this is a proceeding in Chancery, the liability of 
the plaintiffs in error will depend on different principles, from 
those which would govern if the question had been made at 
law. This view cannot be supported. The statute of this 
State has given to bonds, executed to supersede a judgment 
on writ of error, and to many others of a kindred nature, upon 
forfeiture, the effect of a judgment. This forfeiture is declared 
ex parte, by the Clerk or sheriff, and execution issues thereon 
immediately. If, by being compelled to resort to a Court of 
Chancery to vacate a bond, by which a party is not bound, but 
to which the statute has given, prima facie, the force and ef- 
fect of a judgment, he loses any right secured to him by the 
common law, the statute would be unconstitutional. This»is 
the view which has always been relied on in this State, to sup- 
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port the statutes giving to these bonds the force of judgments, 
without a jury trial; as was held by this Court at the last term, 
im the case of Perkinsv. Mayfield and wife. The question must, 
therefore, be considered here, as if it had arisen at law, upon 
the appropriate pleas. 

Second—It is also maintained by the defendants’ counsel, 
that asthe material allegations of the bill are denied, they must 
be established by the proof of two witnesses, or by one with 
corroborating circumstances. The rule is as stated, but does 
not apply where the defendant has no knowledge, and is not 
charged with having any knowledge, of the facts alledged ; as 
where the bill is filed against an executor, upon allegations of 
facts not within his knowledge. In such a case, if he should 
venture to deny the allegations of the bill, the only effect of 
such denial, would he, to put the complainant on proof of the 
fact. 

In this case the facts are not charged to be within the know- 
ledge of the defendants, nor is it stated that they were privy to 
‘the acts of the Clerk. In their answer they admit they know 
nothing of the facts but from the information of their counsel. 
The answer was doubtless not intended as a denial of the facts 
stated in the bill, but rather as a denial of the conclusions of 
law adduced from the admitted facts. But be the intention 
what it might, it cannot, under the circumstances, bring the 
case within the rule which the counsel have invoked. 

Third—The principal question in the cause is, whether the 
bond executed by the plaintiff in error, in blank, is operative 
as their deed ? 

It is admitted that the skeleton, or mere office form, which 
was executed by them, is not obligatory as a writ of error 
bond, as many of the most essential parts of the bond were 
omitted at that time to be inserted; but it is contended that au- 
thority was given to the Clerk, by the parties to it, at the time 
of its execution to fill it up and perfect it. That this authority 
‘may be implied from the circumstances of the case, the object 
and purpose of the parties, and their consent at the time of ‘its 
execution, that the instrument should subserve the purpose for 
which it was designed. That if wrong in this, the evidence 
shows that express authority was given to the Clerk to perfect 
the bond. 
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The counsel for the plaintiffs in error denies that express au- 
thority was given to the Clerk by the plaintiffs in error, to per- 
fect the bond, but that such authority, if any exists must be 
implied; and that even if express authority was given to fill 
up the blanks, as the addition was a material part of the instru+ 
ment, without which it could not operate as a bond, that it 
would avail nothing without a redelivery, which is not pre- 
tended to have taken place. 

The only witness who has any knowledge of the facts rela~ 
ting to the execution of the bond, Price Williams, the Clerk, 
testifies, that’several judgments had been obtained against one 
Lunsford, in his Court, among which was the one in favor of 
defendants in error. That Lunsford and the plaintiffs in er- 
ror, as his intended sureties, came to his office, for the purpose 
of suing out writs of error to the Supreme Court, in all the cae 
ses, and executing bonds to supersede the executions which 
had issued on the judgments—that he commenced filling up the 
blank bonds, or printed forms kept in the office, when Luns- 
ford interposed, statinff that it was then late in the afternoon, 
and that he had to ride eighteen miles to Gainesville that night, 
to stop the sheriff from selling his property, and had not time 
to wait till the bonds could be filled up; and at his special in- 
stance and request, it was executed in blank, by him and by 
the plaintiffs in error, as his sureties, who were present at the 
time and interposed no objection, the whole matter passing in 
their presence and hearing. That in pursuance of the author- 
ity thus given,at a subsequent time time he filled up the blanks 
in the bond. 

We think it impossible to doubt that this was not an express 
authority on the part of Lunsford to the Clerk, to perfect the 
- bond by filling the blanks, and the only question on this part 
of the case is, whether it was also an express authority confer- 
red by his sureties. In our opinion it was. When two or 
more persons have a common object in view, the declarations 
of one in the presence and hearing of all, in furtherance of the 
common purpose, and uncontradicted by them, must be con- 
sidered as the declarations of all. 

It could subserve no rational purpose in .such a case to Fe- 
quire each of the contracting parties to repeat over what one 
had just said on behalf of all, to which there was no dissent, 





728 ALABAMA. 





Gibbs & Labuzan v. Frost & Dickinson. 








but to which they all assented, by carrying the proposed de- 
sign into effect, so far as their co-operation was necessary. Nor 
in the ordinary concerns and business of life would such a 
senseless repetition ever be resorted to,or required. The rules 
of evidence are practical, and founded upon the usual and cus- 
tomary conduct of men in the ordinary pursuits and business 
of life. Judged by these rules, we are satisfied that the par- 
ties intended at the time to be understood by the Clerk, as 
speaking through Lunsford, their principal, and when the pro- 
position was assented to by the Clerk, they showed their un- 
derstanding of it, by carrying it into effect on their part. 

Considering then, as we do, that there was an express au- 
thority delegated to the Clerk to perfect the bonds by filling 
them, we are next to inquire whether a bond so filled up, is 
binding on the obligors as their deed, without any further act 
on their part. 

/ ~~ Without entering on the inquiry, whether an authority to 
alter a bond in a material part, may not be implied from cir- 
cumstances, we are Satisfied that the authorities cited by the 
counsel for the defendant in error, establish beyond all doubt, 
that a bond may be altered ina material part by the authority 
of the obligor expressly given for that purpose, and that such 
authority may be by parol. The question is most elaborately 
considered by C. J. Marshall, in the case of The United States 
v. Nelson and Myers, [2 Brockenbrough, 64,] in which the 
leading English and American cases are considered, and he at- 
tains the conclusion that a bond may be altered by the express 
authority of the parties to be bound thereby, but that such con- 
sent cannot be implied. See also, Wiley v. Moore, 17 Ser. & 
Rawle, 438 ; Wooley v. Constant, 4 Johns. 54. Speake v. The 
U. States, 9 Cranch, 28 ; 6 Cowen, 59; Ex parte Decker, Board- 
man v. Gow & Williams, 1 Stewart, 517; to which a great ma- 
ny other cases might be added. 

It was, however, strenuously maintained, that after such alter- 
ation of a deed, by express authority, there must be a redelive- 
ry,and as no deed can take effect without delivery, such is 
doubtless the law. The fact of delivery,. however is usually 
inferred from other circumstances. It rarely happens that 
when a deed is delivered, it is formally placed in the hands of 
the obligee, with the declaration that it is delivered. The 
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mere permission of the obligor to the taking possession of the 
deed by the obligee, is a delivery, and is so laid down in the 
books. When, therefore, an authority in conferred on one to 
perfect a deed by filling it up, he must of necessity have the 
power of consummating the act by a delivery, otherwise his 
authority isnugatory. Thus in one of the oldest cases on this 
subject, Texira v. Evans, cited and relied on in Master v. Mil- 
ler, {1 Anstruther, 229,] the point appears to have been thus 
ruled. The case is thus stated—Evans wanted to borrow four 
hundred pounds, or so much of it as his credit would be able 
to raise ; for this purpose he executed a bond with blanks for 
the name and sum, and sent an agent to raise money on the 
bonds. TZezira lent two hundred pounds upon it, and the 
agent accordingly filled up the blanks with that sum, and 7ez- 
ira’s name, and delivered the bond to him. On non est fac- 
tum, Lord Mansfield held it a good deed. We do not learn 
from the case that there was an express authority to deliver 
the deed, but that it was implied or perhaps to speak more cor- 
rectly, included in the general power, as otherwise the power 
could not be effectuated. 

It appears further from the testimony of Mr. Williams, that 
one of the plaintiffs in error, a day or two after the blank bond 
was executed, called on him, and for himself and on behalf of 
his co-surety, requested that his bond should not be filled up, 
which the Clerk declined to accede to, considering the bond in 
its then condition, as obligatory as when perfected by filling up; 
and had in consequence sent the sheriff a statement that the 
executions were superseded, and that he had no further power 
over the subject, except to complete the bond. 

A parol power to do an act may be revoked by parol before 

.it is executed; nor was it contended that the authority confer- 
red on the Clerk by the plaintiffs in error, to perfect the bond, 
was in its nature irrevocable; but it was argued that as the 
Clerk had commenced the execution of the power, by notifying 
the sheriff that the execution was superseded, whereby the de- 
fendants in error were prejudiced, the power of revocation was 
gone. ‘This position is doubtless correct, if the facts are as the 
argument supposes. But the swpersedeas is not the act of the 
Clerk, but the legal consequence of the bond. The statute de- 
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law, the writ of error shall operate as a supersedeas. [ Aik. 
Dig. 255, §8.] Untilthe Clerk executed the power conferred 
on him, by filling up and perfecting the bond, it was a nullity, 
and could not in any manner affect the execution. The argu- 
ment that the premature actiort of the Clerk, notifying the she- 
riff that the execution was superseded, was a commencement 
of the execution of the power, can only be supported on the 
idea that the bond in its imperfect state was operative, because 
the Clerk had the power to perfect it; or in other words, that 
the mere power to execute the bond, was, in law, the bond. 
Whether the bond would not have related back to the time 
when the blanks were executed, if the power had been exer- 
cised before it was countermanded, it is not necessary now to 
determine ; but the power having been revoked before it was 
exercised, is as if it never had existed. 

Much has been said in the argument about the consequences 
of a decision in this case, against the validity of the bond. If 
it be true, as supposed, that our Clerks are in the practice of 
superseding executions on blank bonds, it is time they were 
distinctly admonished that such a practice is without legal au- 
thority, and that they consult their safety and security only by 
keeping within the pale of the law. The consequences to 
which a position may lead may be, and frequently is, persua- 
sive of its unsoundness; but when the law is plain and un- 
doubted, we cannot hesitate to enforce it, from an apprehen- 
sion of the consequences which may result from its having 
been disregarded. 

4. It remains to consider whether the Clerk should have 
been made a party to the bill. 

In the case of Lockhart v. McElroy, at the present term, we 
held that for any abuse of the process of the Court, the Courts 
of common law could render summary justice upon equitable 
principles, on motion, and to attain the object, might super- 
sede the execution during vacation. But ina case like the 
present, such relief could not with propriety be granted. The 
Clerk is directly interested in this controversy, and complete 
justice cannot be done unless all parties in interest, or who are 
responsible, are before the Court, as otherwise they are not 
concluded by the litigation. This point was thus ruled in the 
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case of Brooks v. Harrison, [2 Ala. Rep. 209,] a case which 
cannot be distinguished from this. 

But the bill should not have been dismissed for this cause, 
but permitted to stand over, that the Clerk might be made a 
party. The decree of the Chancellor dismissing the bill must 
be therefore reversed, and the cause remanded for further pro- 
ceedings. But this is not considered a proper case for costs; 
each party will therefore pay his own costs in this Court. 





MANN vy. BISSENT er at. 


1. The act of 29th May, 1830, confers certain rights of pre-emptior, but by its 
third section, declares all assignments, &c. of the right to be void if made before 
the patent issues. The supplemental act of the 23d January, 1832, removes the 
restriction and permits the pre-emptor to assign and transfer his certificate of 
of purchase. The act of 19th January, 1834, revives the first act, and contin. 
ues its provisions, for the benefit of those entitled to pre-emption, in force for two 
years, but is silent with respect to the revival of the supplemental act. Held, 
that a pre-emptor under the act of the 19th January, 1834, was authorized to 
transfer his certificate of purchase, and may be compelled to transfer the legal 
title vested in him by the patent, toa purchaser to whom he had assigned the 
certificate immediately after the entry. And that a purchaser from the pre- 
emptor, with notice of the assignment, will be compelled to convey the legal title 
vested in him by conveyance from the pre-emptor, to him who has the equitable 
right under the assignment ot the certificate. 


Wair of Error from the Court of Chancery for the Second 
District of the Southern Division. 


The case made by the bill is as follows: On the 3d Sep- 
tember, 1834, Bissent, the defendant, entered at the Land Of- 
fice at Montgomery, the west half of the north-east quarter of 
section nineteen, township ten, range twenty-eight. Mann, 
the complainant, purchased the land from Bissent, for two hun- 
dred dollars, which was then paid, and the certificate of pur- 
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chase was transferred by Bissent to Mann, by an indorsement 
in these words: For value received I hereby transfer all my 
right title and interest to the land within described, to William 
B. Mann, his heirs and assigns, for value received. Septem- 
ber 3d, 1834. 

This was signed by Bissent and witnessed by W. Deshazo. 

After the patent had issued in the name of Bissent, he re- 
fused to convey. 

The bill prays that Bissent may be decreed to convey ti- 
tle, &c. 

Afterwards a supplemental bill was filed, which recites the 
principal matters of the original bill, and alledges that since its 
exhibition Wilson Deshazo,claiming to be the agent of Robert 
Deshazo, had purchased, or pretended to purchase, the said 
land from Bissent, and taken a conveyance from him to Ro- 
bert Deshazo. who afterwards instituted suit against a tenant 
of the complainant to recover the land. It also alledges that 
Wilson Deshazo, the agent making this purchase, is the wit- 
ness to the transfer, and that both had full knowledge of the 
transfer. This bill has the additional prayer, that Deshazo 
may be enjoined from prosecuting his suit against the tenant 
of Mann, then in possession, &c. and that the deed from Bis- 
sent to Robert Deshazo may be set aside. 

The answer of the defendants admits the principal facts stat- 
ed in the bill, bypassert the consideration of the transfer of the 
certificate to have been, one hundred dollars paid at the time 
of entry, and one hundred dollars agreed to be paid by Mann 
the Christmas afterwards; that it was also agreed that Mann 
should permit Bissent to occupy and cultivate a field of ten 
acres of the land, for the year 1835, and afterwards should per- 
mit one Blades to cultivate the same field for the years 1836; 
737 and ’38. That Mann has not permitted Bissent or Blades 
to retain possession of this field, and for this reason the former 
refused to convey the land to Mann, and afterwards sold it to 
Wilson Deshazo, as the agent of Robert Deshazo, for three 
hundred dollars, which has been all paid except ten dollars. 
Notice is admitted by Wilson Deshazo, but denied by Robert. 

The defendants afterwards filed a supplemental answer, in 
which they set up,that the transfer by Bissent of the certificate 
of purchase was void, inasmuch as the land entered under the 





JANUARY TERM, 1843. 





Mann v. Bissenit et al. 





pre-emption act of 1834, which revives the act of 1830, by 
which all transfers are prohibited and made void if made pre- 
vious to the issuance of the patent. 

The evidence taken in the case establishes the contract as. 
asserted in the answer, but shows a relinquishment by Bissent 
of his right to remain on the land. The payment of the con- 
sideration is fully proved. 

The Chancellor considered the contract as invalidated by 
the provisions of the act of Congress of 29th May, 1830, and 
accordingly dismissed the bill. 





Lewis, for the complainant and Burorp, for the defendants, 
submitted the case, both conceding that the only question in it 
was, the construction to be given to the act of 19th January, 
1834, as reviving the previous act of 29th May, 1830, with or 
without the supplemental act of the 23d January, 1834. 


GOLDTHWAITE, J.—The act of Congress of the 29th of 
May, 1830, confers certain rights of pre-emption on the settlers 
upon the public lands, but declares all assignments and trans- 
fers of the right to be void, if made prior to the issuing of the 
patent. This act was to remain in force only one year from 
its passage. [Land Laws, vol. 1, 474.}] On the 23d January, 
1832, another act was passed, entitled “an act supplementary” 
to the one before mentioned ; and this provides that from and 
after its passage, all persons who have purchased under the 
former act, may assign and transfer their certificates of pur- 
chase, or final receipts, and patents may issue in the name of 
such assignee, any thing in the former act to the contrary not- 
withstanding. [1 Land L. 492.] The act of Congress of the 
39th January, 1834, revives the act of 1830, and continues it in 
force for two years, but is entirely silent with respect to the 
supplementary act before recited. The only question in this 
case is, whether a pre-emption purchaser, under the last act is 
prohibited from assigning his certificate before he has obtain- 
ed the patent. 

The supplemental act, in our opinion, must be construed as 
conferring a distinct and independent right on the pre-emptor. 
By the act of 1830, he is entitled to purchase the land, and by 
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the supplemental act he is authorized not only to sell it, but so 
to transfer it that the patent shall issue to his vendee. When, 
therefore, the act of 1830 was revived, by the subsequent act 
of 1834, the rights of the pre-emptors under the latter act, were 
at once governed by the supplemental act. Without doing 
violence to any rule of construction, the supplemental act may 
be considered as a legislative exposition, or enlargement of the 
original act, and when that was revived, all the consequences 
growing out of the exposition, or enlargement, immediately 
attached. 

As this is the only question in the case, and as the decree is 
not in conformity with the opinion now expressed, it must be 
reversed, and here rendered, that Robert Deshazo be perpetu- 
ally enjoined from prosecuting his action against Duncan Ful- 
ton, the complainant’s tenant, for the recovery of the land nam- 
ed in the pleadings; that his title to the same, derived from the 
defendant, Bissent, be set aside and declared null and void; 
and that all the title of the said defendant, Bissent, be declared 


vested in the complainant. As the defendants Deshazo are 
chargeable with notice, and the proofs show a clear case of 
confederacy, the costs of both Courts are decreed against the 
defendants jointly. 
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MANSONY AND HURTELL v. THE UNITED STATES 
BANK AND ITS ASSIGNEES. 


1, The mortgagee of land entitled to the possession, or to the rents, may recover of 
a tenant holding under a lease from the mortgagor, the rents accruing subse- 
quent to the time when the former become entitled ; unless previous to the notice 
the tenant paid them to the mortgagor; and in such cases the statute dispenses 
with the necessity of.attornment. : 

2. Where a judgment at Jaw is enjoined, upon the complainant executing a bond 
with surety, the injunction suspends the lien of the judgment. 

3. Quere? Is not an original, or alias fieri facias, issued after the defendant’s 
death, a nullity as it respects the lands of which he died the proprietor. 

4, An order appointing a receiver in a case in Chancery, and directing an attach- 
ment to issue against certain tenants, in possession of a part of the property in 
question, unless they attorned to the receiver within a prescribed time, is not 
such a final order or decree as can be reviewed on writ of error, while the cause 
is pending in the Court of Chancery. 


Wait of Error to the Court of Chancery sitting at Mobile. 


In the cause out of which this case arises, three bills have 
been filed; the first at the suit of Jos. Cowperthwaite, Thos. Dun- 
lap and Herman Cope, against Isaac H. Erwin, as administra- 
tor cum testamento annezo of Henry Hitchcock ; in the second, 
“The President Directors and Company of the Bank of the 
United States,’ a corporation of the State of Pennsylvania, is 
added asa complainant, and the widow of Mr. H. and her 
children, all of whom are infants, are joined as defendants; and 
in the last, the names of the complainants in the first bill are 
prayed to be stricken out, and in their stead the assignees of 
the Bank are stated by name, and prayed to be joined with the 
corporation as complainants. From the several bills consider- 
ed together, it appears that Henry Hitchcock, late of Mobile, 
was on the fourth day of July, 1838, indebted to. “ The Presi- 
dent Directors and Company of the Bank of the United States,”’ 
in the sum of six hundred and twenty thousand five hundred 
and thirty dollars and ninety-six cents. To secure which sum 
Mr. Hitchcock and wife, on that day, executed to Joseph Cow- 
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perth waite, Thomas Dunlap and Herman Cope, a deed of mort- 
gage on a large and valuable real estate, situate in the city of 
Mobile; conditioned to be void, if the debt intended to be se- 
cured should be paid at certain periods prescribed by the deed. 
Mr. Hitchcock in his lifetime having failed to pay one of the 
instalments which first became due, the mortgagees filed their 
bill in Chancery for a foreclosure of the mortgage. To this 
bill the mortgagor answered, setting up a defence, which, if 
sustained and allowed would not only have avoided the mort- 
gage, but have defeated a recovery of any part of the debt. 
While that cause was thus pending, Mr. H. died, having made 
his will, in which his wife was appointed sole executrix, and as 
it is alledged, constituted her sole devisee of all his estate, real, 
personal and mixed, with a power to dispose of the same by 
public or private sale, for the purpose of paying his debts. 

Mr. H. after he had filed his answer to the bill of Messrs. 
Cowperthwaite, Dunlap and Cope, repeatedly expressed the 
determination to pay his indebtedness to the United States 
Bank, by a transfer of so much of the property embraced by 
the mortgage as was sufficient for that purpose; and actually 
endeavored to originate a negotiation through which a settle- 
ment would be effected. But the death of the mortgagor, on 
the 11th August, 1339, closed all efforts to compromise the con- 
troversy. After that event, Mr. Cope, as agent of “The Presi- 
dent Directors andCompany of the Bank of the United States,”’ 
came to Mobile, for the purpose of negotiating with the repre- 
sentatives of Mr. H. for the immediate possession of the mort- 
gaged property, and thus putting an end to litigation. In fur- 
therance of this object Mr. C. had many interviews with James 
Erwin, the brother of Mrs. Hitchcock, who represented him- 
self to be fully authorized by her, and those who were inter- 
ested in the estate of Mr. H. to treat with him, for the purpose 
of adjusting the controversy then pending—and it is according- 
ly charged, that Mr. E. was fully authorized by his sister, as 
devisee under the will of her husband, to exercise the power 
which he assumed. 

A settlement was effected on the following terms, viz: The 
complainants" were to advance one hundred and fifty thousand 
dollars in cash,jwhich sum Mr. E. represented to be indispen- 
sable to pay the creditors of Mr. H., who were unprovided for; 





JANUARY TERM, 1843. 737 





Mansony and Hurtell v. The United States Bank and its Assignees. 





this sum being paid, the complainants were, in virtuerof a con- 
veyance from Mrs. H. as the devisee under her husband’s will, 
to enterfupon and enjoy the mortgaged property without{mo- 
lestation of the representatives of Mr. H.; the bill filed against 
the mortgagor was to be abated by the failure to revive it; and 
the executrix named in the will was to decline taking upon 
herself its execution, and, in her stead a friendly administrator 
was to be appointed, with the concurrence of the parties to the 
settlement, who should acquiesce therein. 

In pursuance of the adjustment, the complainants paid to 
Mr. E. one hundred and fifty thousand dollars, to be applied 
to the debts of the creditors of Mr. H., whose debts were unse- 
cured; the devisee, by deed of release, did convey to the com- 
plainants all her legal and equitable estate in the mortgaged 
premises, and they in turn executed to her a release of all de- 
mands against the estate of her deceased husband, saving such 
as were reserved by the mortgage executed by him. In addi- 
tion to all which, the devisee made to the complainants an as- 
signment of all the leases which were outstanding on the prem- 
ises, and they consequently supposed that their possession was 
undisputed. 

Further—Sometime previous to the negotiation with Mr. E. 
he purchased at a sale under execution, the reversionary inter- 
est of Mr. H. in eight store houses which had been conveyed 
by the mortgage, executed by the latter to secure his indebted- 
ness to the Bank of the United States, for which he paid fifty 
dollars and received a sheriff’s deed. Mr. E. represented to 
the complainants, that he purchased the houses for the purpose 
of strengthening his position in the negotiation. The eight 
houses were valued by Mr. H. in his mortgage at two hun- 
-dred thousand dollars, and Mr. E. proposed to convey to the 
complainants whatever title he had acquired by his purchase, 
which was believed by the complainants to be a mere equity of 
redemption ; but he requested the complainants to insert in the 
deed as its consideration, the sum of one hundred and fifty 
thousand dollars, stating that he would be thus left more at lit- 
erty in using that sum, which he was to receive, for the pay- 
ment of the unsecured creditors of Mr. H. The wishes of Mr. 
E. were acceded to, but without any intention on the part of 
any one, of varying the terms of the settlement. 

93 
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Isaac H. Erwin, a brother of Mrs. H., was appointed admin- 
istrator of Mr. H. with the concurrence of the complainants, 
Mrs. H. and Mr. J. E. with a view to carry out the terms of 
the agreement they had entered into. But instead of thus act- 
ing, the administrator by every means in his power has mo- 
lested the complainants, advertising that they were not in pos- 
session of the premises, and cautioning all persons not to pay 
them rent ; he has leased much of the property and received a 
large portion of the rent, in violation of the settlement and to 
the destruction of complainants’ security. 

The bill sets out that the administrator pretends to have 
some claim to the premises, has asserted a property therein, 
&c., and prays that the claim may be inquired into, the debt 
due the Bank paid, or else that their title may be quieted and 
possession undisturbed, &c. Further, that the administrator 
be enjoined from all interference with the property, the rents, 
profits, &c. 

Isaac H. E. Mrs. H. and her four infant children are the on- 
ly defendants, the former of whom has answered. In his an- 
swer he denies that he was a party, or in any manner concern- 
ed in the negotiation, which was consummated by a settlement 
between the United States Bank, through its agent and Mr. J. 
E. He has refused to give effect to that settlement as admin- 
istrator cum testamento unnezo, for the reason that he con- 
ceives his powers will not authorize him to do so; besides his 
sureties and the creditors of the testator who are unprovided 
for,to a very large amount, object to his taking any steps 
which may impose liability upon the former, or jeopard the 
_ Tights of the latter. In fine, he declares the honesty of his 

course, and a fixed purpose to adhere strictly to his duty, as it 
is defined by law. 

At the term of the Chancery Court, holden in May, 1841, a 
motion was made for an injunction in this cause, to restrain 
the administrator cum test. an. from intermeddling in any way 
with the mortgaged premises described in the bill, or the rents 
and profits thereof; also “to appoint a receiver to be let into 
the possession, and have the management of, the mortgaged 
premises, and to collect and receive the rents and profits.” 
These motions were granted in the terms in which they were 
asked, the Court ordering that the receiver collect and receive 
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as well the rents in arrear, which have accrued since the 8th 
February, 1840, as the rents to become due from the tenants. 
Further, that the receiver manage as well as let the estate, with 
the approbation of the Master, and pass his accounts and pay 
in his balances from time to time, and invest thé same as the 
Court may direct. The administrator was ordered to deliver 
up to the Master all notes, &c. in his possession. If the parties 
could not agree in the appointment of a receiver, the Master 
was directed to appoint, and in either event take a bond. with 
sureties in double the amount of the annual income of the es- 
tate, conditioned, &c. 

The parties not being able to agree, the Master appointed a 
receiver, who executed a bond as required; all which were 
regularly approved. 

It appears from the record, that the plaintiffs in error were 
tenants in possession of a valuable portion of the property 
mortgaged, under a lease, or a contract for a lease, made by 
Mr. H. on the 10th October, 1838; that the Court of Chancery 
at the term holden in November, 1841, ordered that the ten- 
ants of the mortgaged estate do immediately attorn to the re- 
ceiver, and pay to him the rents in arrear since the time ap- 
pointed by the decretal order of the preceding term, and the 
rents which may become due in future. Further, that the 
receiver have full power to institute proceedings in his own 
name for the recovery of the rents, &e. A copy of this order 
was served on the plaintiffs in error, and notice given them to 
show cause why an attachment should not issue against them 
for disobedience to its requirement. 

Mansony and Hurtell appeared and showed cause against 
the motion, on oath. They admitted, that under the impres- 
- sion that Mrs. H., as executrix of her husband’s will, was au- 
' thorized to receive the rents, they executed a mortgage to her 
on property, to secure the payment of the rent on their lease; 
afterwards, on the 10th February, 1840, they admitted in writ- 
ing that they were the tenants of Messrs. Cowperthwaite, Dun- 
lap and Cope, and undertook to pay them the rent as it might 
fall due, when, by an application of the rents or otherwise, a 
debt for which they were pledged should be paid. 

Afterwards, about the 30th October, 1840, Isaac H. Erwin, 
was appointed administrator cum testamento annexo, in con- 
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sequence of the refusal of Mrs. H. to execute bond, &c., and 
gave notice to the plaintiffs in error, to pay the rent to no one 
but himself; thereupon they gave notice to Messrs. Cowper- 
thwaite and others of what had occurred, and asked to be in- 
demnified against the demand of the administrator, but this 
was refused ; and they refused to pay Messrs. C. &c. the rent. 
After this had occurred, Jas. Erwin demanded of them the pos- 
session of the property which the plaintiffs in errror held, claim- 
ing under a purchase made at a sale by the sheriff of Mobile, 
under an execution issued on a judgment of the Circuit Court 
of that county. which had been affirmed by the Supreme Court 
of the State, in which Wm. McGehee, use, &c., was plaintiff, 
and Henry Hitchcock defendant. The original and affirmed 
judgments were rendered before the lease was made to Messrs. 

Mansony &c.; the first, previous to the date of the mortgage to 
Messrs. Cowperthwaite, &c. The plaintiffs in error declined 
recognizing the title of J. E., and he brought an action for the 
recovery of the possession and damages in the Circuit Court of 
the United States, sitting at Mobile; which is still pending and 
undecided. Under the impression that they had acted unad- 
visedly in recognizing the right of Messrs. Cowperthwaite, &c. 
to receive the rents, and that the title of J. E. was the best, 
the plaintiffs in error did, in April, 1841,recognize him as their 
Jandlord, surrendered to him their lease, and accepted a new 
lease, reserving to him rent for a term yet unexpired; ever 
since which time they have held under J. E. and not other- 
wise. 

‘ Messrs. Mansony, &c. aver that neither Messrs. Cowper- 
thwaite, &c. or the assignees of the Bank of the United States, 
have ever been in possession of the premises in question, and 
that the possession of the latter is entirely adverse to the pre- 
tensions of J. E. under whom they claim. Further, they al- 
ledge that the stipulations of the contract between Mr. H. and 
the plaintiffs in error, were never performed by the former, 
though they retained the pcssession; but their losses in conse- 
quence of the failure of the testator or his representative has 
been adjusted and allowed them by I. H. E. as administra- 
tor, &c. 

It is also stated that Messrs. Cowperthwaite, &c. or the as- 
signees of the Bank, appeared in the Circuit Court of the Uni- 
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ted States, and asked to be permitted to defend as landlords of 
the plaintiffs in error, but after full argument the presiding 
Judge from interest or bias declined a decision of the question. 

The allegations of the complainants in favor of the motion 
were fully sustained by affidavits or documentary proof. 

In respect to the judgment in favor of McGehee, it appears 
to have been rendered both in the Circuit and Supreme Court, 
during the lifetime of Mr.H. After the judgment of affirmance, 
and in the year 1838, an execution was issued against the goods 
and chattels, &c. of the defendant therein, which was arrested 
by an injunction awarded at hisinstance. This injunction was 
continuing, and in full force at the time of Mr. H’s death, and 
was not dissolved until the spring of 1840, when an execution 
again issued in July thereafter, and was satisfied by a sale of 
the property in question, by the sheriff according to law, to 
J. E. 

In compliance with the motion of the complainants, the 
Court ordered an attachment to issue,unless Messrs. Mansony, 
&c. altorn to the receiver within two weeks. From this order 
Messrs. Mansony, &c. prayed an appeal, which was granted 
on condition that they execute a bond, &c.; but the condition 
was not complied with ; and having sued a writ of error, they 
now seek a revision of the order. 


Stewart & Darean for the plaintiffs in error. An appeal 
and a writ of error are equivalent remedies in chancery cases. 
(Aik. Dig. 237, §4, 255, §10.] Here the decretal order is final, 
and unless it can be revised, great injustice must be done either 
to the plaintiffs, or their landlord, Mr. Erwin. [1 Paige’s Rep. 
511; 6 Eng. Cond. Ch. Rep. 365; 2 Wend. Rep. 225-239; 9 
Johns. Rep. 443; Harper’s Eq. Rep. 67; 4 Paige’s Rep. 378; 
id. 450; 16 Wend. Rep. 405; 2 J.J. Marsh. Rep. 72.] A per- 
son not a party to the original cause, whose rights are affected, 
may appeal. [2 Smith’s Ch. Pr. 40.] 

. A tenant may show that his landlord’s title has expired or 
determined since the lease was made. [3 Ohio Rep. 57; 2 
Wend. Rep. 507; 6 id. 666; 22 id. 121; 3 M. & S. Rep. 516; 
6 Law. Lib. 521.] 

An attornment may be controverted if obtained without 
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right. [13 Johns. Rep. 537; 7 Wend. Rep. 401; 1 Rawle’s 
Rep. 408; 6 Binney Rep. 47; 14 Serg. & R. Rep. 385.] 

Where a tenant has not obtained possession directly from 
the plaintiff, but from another, although he may have admitted 
the plaintiff’s title, yet he may disclaim and show title in him- 
selforanother. [2 Johns. Cases, 353; 7 Wend. Rep. 401; 12 
id. 105; 1 B. & P. Rep. 326; 6 Taunt. Rep. 202; 1 Bing. Rep. 
38-360; 3 id. 474.] And though he has received possession 
from the landlord, he may show that the landlord’s title has 
been extinguished, or is determined. ([Cro. Eliz. 398; 6 Law 
Lib. 521; 2 Starkie’s Ev. 230; 20 Johns. Rep. 60; 22 Wend. 
Rep. 670; 22 id. 121.] 

A disclaimer by the tenant, determines the relation of land- 
lord and tenant, and the landlord may at once bring ejectment 
without waiting for the expiration of the term and without gi- 
ving notice to quit. [Runn. on Eject. 92; 2 Johns. Rep. 272; 
6 id. 337; 5 Cow. Rep. 123; 6 id. 617; 3 Wend. Rep. 337.} 

The relation of landlord and tenant, will not continue between 
the assignees of the mortgagees and the tenant of the mortga- 
gor. [6 Wend. Rep. 666.] 

The defendant in an execution and those claiming under him, 
cannot controvert a deed made by the sheriff for property sold 
under its authority. [3 Caine’s Rep. 188, 10 Johns. Rep.]} 

The sheriff ’s deed relates back to the judgment, and avoids 
all intermediate acts of the defendant in execution and those 
claiming under him. [22 Wend. Rep. 121; 2id. 507; 3 Cow. 
Rep. 75; 15 Johns. Rep. 309.] 

The sale under McGehee’s execution, after the death of Mr. 
Hitchcock, was good,and the title passed to the purchaser. [4 
Watts’ Rep. 367; 5 How. Rep. 253; 13 Peters’ Rep. 15-16; 
13 Johns. Rep. per Chancellor, 549. See also Collingsworth v. 
Horne, 4 Stewt. & P. Rep.; and Preston v. Surgoin, Peck’s 
Rep. 

An injunction does not destroy, it merely suspends the lien 
of the judgment. [1 Martin & Yerg. Rep. 373; 4 How. Rep. 
178; 10 Leigh’s Rep. 394; 3 Ala. Rep. 109.] 

The receiver’s remedy to obtain possession, except as to de- 
fendants and tenants who admit their tenancy, is by action. 
[Smith’s Ch. Pr.; Jeremy’s Eq. Juris.] 

After a receiver has obtained the possession, the Court will 
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protect it; and those wishing to bring a suit to recover the 
possession, must apply to the Court for leave. [Smith’s Ch. 
Pr. 

The Court respects the rights of third persons, and will dis- 
possess no one unnecessarily; nor will this be permitted by 
means of a receiver. In the present case, the tenants have vi- 
olated no duty in attorning to Erwin; and as Erwin is not 
made a party, the Court cannot determine to whom the rent 
should be paid; nor could a receiver be appointed with pow- 
ers so as to affect them, as they have had no opportunity to 
answer. [7 Paige’s Rep.; 1 Coxe’s Ch. Rep. 422; 2 id. 383; 
1 Paige’s Rep. 17; 2id. 450; 1 Ball & B. Rep. 75; 2 Russell’s 
Rep. 149.] 

The devise to Mrs. Hitchcock did not confer on her, by foree 
of the will, an absolute estate in the realty of the testator; it 
was connected with the execution of the will; and as she de- 
clined assuming the office of executrix, nothing vested in her; 
and consequently nothing passed by her deed to Messrs. Cow- 








perthwaite, &c. [21 Wend. Rep. 430; 25 id. 224; 7 Dana. 
Rep. 7; 1 Ohio Rep. 104; 4 Mass. Rep. 634; 4 Johns, Ch. 
Rep. ; 2 Porter’s Rep. 23; 3 id. 221; 5id. 101-2-145; 8 id. 
380; Minor’s Rep. 206; 3 Stewt. Rep. 489; Aik. Dig. 183-450; 
§ Louisiana Rep. 429.] 

An order appointing a receiver, does not create a lis pendens 
as to any particular property. |1 Wend. Rep. 618.] 


CampsE.t & Gispons, for the defendants. The order of the 
Chancellor, which is complained of, is not final: it settles no 
rights; but is intended merely for the security of the property 
and fund in controversy, and relates to a matter resting in the 
discretion of the Court; it cannot, therefore, be revised on error. 
[8 Wend. Rep. 219; 16 id. 369; 9 Peter’s Rep. 1} 

There can be no doubt of the propriety of the order, if Messrs, 
Mansony, &c. were the tenants of the agents of the Bank, 
and that they occupied that relation is believed to be undoubt- 
ed. [1 Smith’s Ch. Prac. 636; 11 Eng. Cond. Ch. Rep, 248; 1 
Hoffm. Pr. 443; 2 Paige’s Rep. 103.] 

The attornment to James Erwin is a fraud upon those who 
claim under Mrs. Hitchcock by contract, and would, if tolera- 
ted, permit the mere volition of the tenants materially to affect 
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the rights of such persons. [5 Peters. Rep. 402; 29 English 
Com. Law Rep. 16; + M.&S Rep 347; 6 Wend. Rep. 232; 
2 Binn Rep. 468; 4 Sergt. & R. Rep. 467; 3 Dev. & Battle 
Rep. 40; 4id 300; 5 Watts’ Rep. 386: 5 Dana’s Rep. 60; 6 
Wend. Rep. 666; 22 id. 121.] 

James Erwin purchased under an execution issued more than 
eight months after Mr. Hitchcock’s death, on a judgment which 
was enjoined upon Mr. H’s application, and which continued 
suspended in its operation, until a short time before the execu- 
tion issued. By the death of the defendant, his property vest- 
ed in other persons as his representatives, and in order to sub- 
ject it to seizure and sale, they should be notified by legal pro- 
cess, that they may show cause against the issuance of an exe- 
cution. [2 Saunders’ Rep 78; 2 Paige’s Rep. 365; 10 Wend. 
Rep. 207; 4 Stewt. & P. Rep 238; 6 Porter’s Rep. } 

In England an execution bears test from its issuance, and 
though the defendant dies between the time of the test and ac- 
tual issuance, his executor will not be allowed to show the fact 
so as to defeat the execution. [Bragner v. Longmead, 7 T. 
Rep. 20] The case cited from 5 Watts’ Rep merely shows 
that this principle of the common law was acknowledgd in 
Pennsylvania, where an execution against lands was tested in 
defendant’s lifetime. This rulé,as applied in that State, is well 
explained in Peters’ C.C. Rep 269. But in this and the most 
of the States of the Union, the fiction which supposes an exe- 
cution to become operative from its test, has been abolished. 
{Fryer v. Dennis, 3 Ala Rep; 1 Cow. Rep. 711; 10 Wend. 
Rep. 206; 9 id. 452; Taylor’s Rep. 262; 1 Dev. & B. Rep. 
561-356 ; 1 Yerger. Rep. 41; 10 id. 329; 2 Ohio Rep. 211-287; 
2 Bibb. Rep. 19-; 4 J. J. Marsh. Rep. 280; 3 G. & Johns. 
Rep. 359; 6 id 321; 16 Mass. Rep. 191.] 

A judgment only operates as a lien upon lands so long as it 
may be enforced by execution, and if its vitality be suspended, 
the lien is lost, to commence anew, only from the time when 
life shall be again restored to it [1 Ala. Rep. 373; 4 Stewt. 
& Porter’s, 269-280; 3 Porter’s Rep. 138-145-153; 3 Munf. 
Rep. 417; 2 Brockb. Rep. 252; 4 Peter’s Rep. 124; 13 Peter. 
Rep.] The effect of an injunction is to inhibit the issuance of 
an execution ; the plaintiff acquires a new security in the bond, 
for the satisfaction of his judgment; and on this, if successful 
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in dissolving the injunction he is entitled to execution. Al- 
though McGehee’s judgment at one time was a lien upon the 
real property of Mr. H. of which he was the /egal owner, yet 
the injunction, by suspending its operation, destroyed that lien; 
and before its dissolution Mrs, H. becoming a trustee under the 
will of her husband, with powers beyond and independent of the 
office of executor, conveyed the entire mortgaged property to 
Messrs. Cowperthwaite, &c.; and thus prevented the lien from 
reattaching. 

It has been decided in the cases last cited from our own re- 
ports, that an injunction regularly issued, upon the execution 
of a bond with surety, releases the defendant’s property from 
any lien which may have attached in virtue of the execution; 
and if the lien of the judgment is dependent upon the right to 
enforce its collection, the same consequence must follow in res- 
pect to the judgment. These decisions have settled a rule of 
property in which the profession have acquiesced, and which 
cannot be now departed from, without unsettling valuable in- 
terests. It is needless to add argument to this point, or it could 
be shown that the injunction in this State operates not less 
against the judgment than the party against whom it is sued 
out. The case in 8 Yerger, 452, it is believed, is adapted to 
statutes and a practice materially different from our own, 


COLLIER, C. J.—We do not consider it necessary to a de- 
cision of this cause to examine all the interesting questions dis- 
cussed at the bar; and shall content ourselves with inquiring, 
1. Did not the mortgage by Mr. Hitchcock and wife, executed 
in 1838, and the failure of the former to pay the debt, (intend- 
ed to be secured,) as stipulated, entitle the mortgagees to recov- 
er of the plaintiffs in error, as his tenants, the rent becoming 
due after the forfeiture of the mortgage? 2. Was the execu- 
tion issued on the judgment in favor of McGehee, use, &c., so 
far void, that a levy on and sale of property thereunder, would 
not invest the purchaser with a title? 3. Is the order of the 
Chancellor directing an attachment to issue against Messrs. 
Mansony and Hurtell, such a sentence or decree as may be re- 
vised on error? 

1. Where a mortgage is drawn in usual form, without any 
stipulation, expressed or implied, as to the possession, or the 
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rents accruing previous to the forfeiture, the legal estate vests 
immediately in the mortgagee, who may maintain an eject- 
ment against the mortgagor. But if it is provided by the 
mortgage, that the mortgagor shall retain the possession until 
default is made in the payment of the debt, or interest, then 
the mortgagee cannot sue at law until after forfeiture is incur- 
red. (See Doe ex dem Duval’s heirs v. McLoskey, 1 Ala. 
Rep. N. S. 729, and cases there cited; also, 1 Lomax Dig. 327.] 
In the case cited, the Court say, “The creditor who takes a 
mortgage to secure a debt by bond or otherwise, has three re- 
medies, either of which he is at liberty to pursue, and all of 
which it is said, he may pursue, until his debt is satisfied. He 
may bring an action at law on the bond; or he may put him- 
self in possession of the rents and profits of the land mortgaged 
by means of an ejectment or trespass to try titles; or he may 
foreclose the equity of redemption, and sell the land to satisfy 
the debt.” Again; “the general current of authority main- 
tains the right of the mortgagee to enter at any time upon the 
land mortgaged, or bring an action for the recovery of the pos- 
session, unless it appears by express stipulation, or necessary 
implication, that the parties understood that the mortgagor 
should remain in possession.”’ In the present case it is entirely 
immaterial what were the stipulations of the mortgage, in res- 
pect to the possession of the mortgaged premises previous to 
the motgagor’s default ; for it is shown by the record, that the 
mortgagor failed to pay the first instalment of the debt, and 
that a bill for a foreclosure was filed previous to his death. 
The inference from these facts is, that the legal title had vest- 
ed in the mortgagee, and it was competent for him to have su- 
ed at law for the recovery of the possession. [Keech v. Hall, 
Doug. Rep. 21.] 

The statute of 4 Anne Ch. 16, having dispensed with the at- 
tornment of tenants to the grantees of rents and reversions, it 
has been held in England that the mortgagee of land, which 
at the time of mortgage, was under a demise to a tenant, may 
in case of non-payment of the interest, give notice of the mort- 
gage to the tenant in possession, and recover the rent in arrear 
at the time of the notice, as well as what afterwards accrues. 
{t Lomax’s Dig. 330; see also Chambers et al v. Mauldin et 
al, at the last term, and cases there cited. Moss v. Gallimore, 
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Doug Rep. 266, is a leading case to this point. There it ap- 
pears that one Harrison beiug seized in fee of certain premises, 
on the Ist of January 1772, demised them to the plaintiff for 
twenty years, at a rent of £40, payable yearly on the 12th of 
May ; and in May of that year, he mortgaged the same prem- 
ises to the defeudant, Mrs. Gallimore in fee. The plaintiff 
continued in possession, and paid the rent regularly to the 
mortgagor, with the exception of £28, which was due om.or 
before November, 1778, when the latter became a bankrupt, 
being then indebted to the mortgagee more than that sum, for 
interest on the mortgage. Ou the third of January, 1779, the 
agent of the mortgagee showed the plaintiff the mortgage, and 
demanded the reut then remaining unpaid. ‘To this demand 
the plaintiff replied that the assignees of the mortgagor had 
_ demanded the rent on the 31st December preceding; but the 
agent saying that the mortgagee would distrain if the rent was 
not paid, the tenaut said he had some cattle to sell, and hoped 
she would not distrain till they were sold, when he would pay 
it. The plaintiff not having paid according to his contract, the 
other defendant, by order of Mrs. Gallimore, entered and dis- 
trained for the rent, and gave a written notice of the distress to 
the plaintiff. The cattle and goods distrained were according- 
ly suld ; and the question was, whether, under all the circum- 
stances, the distress could be justified. It was insisted for the 
plaintiff that the defendant Gallimore, not being, at the time 
when the rent distrained for became due, in the actual seizin 
of the premises, nor in the receipt of the rents and profits, she 
had no right todistrain. Lord Mansfield said, “ Oflate years 
the Courts have gone so far as to permit the mortgagee to pro- 
ceed by ejectment. if he has given notice to the tenant that he 
does not intend to disturb his possession, but only requires the 
Tent to be paid to him, and not the mortgagor. This however 
is entangled with difficulties. The question here is, whether 
the mortgagee was or was not entitled to the rent in arrear. 
Before the statute of Queen nne, attornment was necessary, 
on the principle of notice to the tevant; but when it took place 
it.certainly had relation back to the grant, and like other rela- 
tive acts they were to be taken together. Since the statute the 
conveyance is complete without attornment, but there is a pro- 
vision that the tenant shall not be prejudiced for any act done 
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by him, as holding under the grantor, till he has had notice of 
the deed. Therefore the payment of rent before such notice 
is good. With this protection he is to be considered by force 
of the statute, as having attorned at the time of the execution 
of the grant; and here the tenant has suffered no injury. No 
rent has been demanded which was paid before he knew of 
the mortgage. He had the rent in question still in his hands, 
and#was bound to pay it according to the legal title.” Again: 
“The mortgagor receives the rent by a tacit agreement with 
the mortgagee, but the mortgagee may put an end to this agree- 
ment when he pleases. He has the legal title to the rent, and 
the tenant in the present case cannot be damnified, for the 
mortgagor can never oblige him to pay over again, the rent 
which has been levied by this distress. I therefore think the 
distress well justified ; and I consider this remedy as a proper 
additional advantage to mortgagees, to prevent collusion be- 
tween the tenant and the mortgagor.” The opinions of the 
entire bench were in harmony with these views. [See also, 
Doe ex dem Marriott v. Edwards, 5 B. and Adol. Rep. 1065; 
Pope v. Biggs, 9 B. and C. Rep. 245; Waddilove v. Barnett, 
4 Dowl. P. Rep. 348; Vallance v. Savage, 7 Bingh. Rep. 595; 
in which it is considered as perfectly clear and settled, that a 
mortgage operates as a transfer in law of all leases of the mort- 
gaged premises, which the mortgagor has made; and that the 
mortgagee, upon giving notice to the tenants may recover rent. 
In fact these cases maintain, that where a mortgagor continu- 
ing in possession, demises the premises for a term of years, 
the mortgagee may treat the mortgagor as his agent in making 
the lease, and demand of the lessee the rent unpaid, upon giv- 
ing him notice of the mortgage. 

The law in this State is precisely the same as it is in England, 
so fitr as it respects the right of the mortgagee to recover rent 
of the tenants of the mortgagor. We have a statute which 
modifies the common law to the same extent as does that of 4 
Anne. It is in these words: “Every grant or conveyance of 
messuages, lands, tenements, and hereditaments, shall be good 
and effectual without attornment of the tenant; but no tenant 
who before notice of such grant or conveyance, shall have paid 
the rent to the grantor, shall be prejudiced, or suffer any dam- 
age by such payment.” [Aik. Dig. 93.] 
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In the present case, however, it appears that the plaintiffs in 
error admitted in writing that they were the tenants of the 
morigagees, (Messrs. Cowperthwaite, &c.) and undertook to 
pay them rent, when by an application of the rents, or other- 
wise, a debt for which they were pledged was satisfied. It is 
true that they subsequently acknowledged the title of James 
Erwin, surrendered to him their lease and accepted from him 
another,by which they agreed topayhimrent. There is nothing 
in the record to show that in all this the plaintiffs in error have 
not acted with entire good faith; merely acknowledging the 
title of the one party or the other as they thought it best, with- 
out any advantage to themselves. And even if the complain- 
ants have acquired no title jn virtue of the deeds executed by 
Mrs. Hitchcock and James Erwin, yet the mortgage it must be 
conceded is prima facie valid; and from the showing made, 
authorized the appointment of a receiver of the rents of the 
property in question, until it should be ascertained by the Court, 
who had the paramount right to them. This was a step im- 
portant to the complainants if it should appear that their title 
is superior to the defendants’; otherwise, after having obtained 
the decree they seek, they might be compelled, in order to re- 
cover the rent, to prosecute another suit against James E. 

The appointment of a receiver being regular, it was clearly 
competent for the Court, to direct the tenants to pay the rent 
to him, and if they refused to attorn, to follow up that order by 
the issuance of such compulsory process as was necessary to 
make it effectual. The order for an attachment against the 
plaintiffs in error wou!d have effected nothing more; and was 
consequently proper. !' 

2. A judgment in this State is a lien upon the lands of the 
debtor within the same, in virtue of the statute which authori- 
zes their extension under the writ of e/egit. [Morris v. Ellis, 
3 Ala. Rep. 560; Campbell, use, &c. v. Spence et al, at this 
term; see also Winston & Fenwick v. Rives, 4 Stew. and P. 
Rep. 280; Pope v. Brandon et al, 2 Stew. Rep. 401; Ridgely’s 
Ex’rs v. Gartrel, 3 H. and McH. Rep. 449; Calhoun v. Sny- 
der, 6 Binn. Rep. 135; Stow v. Tifft, 15 Johns. Rep. 464; 
Roads v. Symm et al, | Ohio Rep. 281; Bank U. S. v. Tyler, 
4 Pet. Rep. 366; United States v. Morrison, id. 124; Rankin 
v. Scott, 12 Wheat. Rep. 177; Woodcock v. Bennet, 1 Cow. 





750 | ALABAMA. 





Mansony and Hurtell v. The United States Bank and its Assignees. 





Rep. 711; Bank U.S. v. Winston’s Ex’rs. et al, 2 Brockb., 
Rep. 252; Stymets v. Brooks, 10 Wend. Rep. 211-12] But 
the plaintiff, in order to make his lien available is not obliged 
to extend the lands of the defendant; if he chooses he may 
have them levied on and sold under a fieri facias. [Morris v. 
Ellis ut supra. ] 

Assuming in the present case, that Mr. Hitchcock’s title to 
the property in question, was such as the judgment recovered by 
McGehee could reach, the question is, has its lien been defeated 
or delayed by any subsequent act or occurrence? It has been 
repeatedly decided by this Court, that where a defendant sues 
out a writ of error, and supersedes the execution by entering 
into bond with surety, or obtains an injunction, the lien of the 
execution is entirely destroyed, [Barnes v. Baker & Sledge, 
Minor’s Rep. 373; McRae and Augustin v. McLean, use, &c. 
3 Porter’s Rep. 145, 153; Wiswall v. Monroe, at the last term; 
Campbell, use, &c. v. Spence et al,atthis term.] And,in Win- 
ston and Fenwick v. Rives, [4 Stew.and P. 280,] the Court say 
they think it clear, that the lien of a fi fa. on personal proper- 
ty, or of a judgment on lands, is discharged by a bond for a 
writ of error, or by an injunction. 

In the Bank of the United States v. Winston’s Ex’rs. et al. [2 
Brockb. Rep. 252,] Chief Justice Marshall says, “As the lien 
created by a judgment is given by the statute which authorizes 
an elegit, it is settled in this country that the lien depends up- 
on the right to sue out an elegit.’” [See also 2 Call’s Rep. 125; 
4H. & Munf. Rep. 57.] Again: continues the learned Judge, 
“In the case of Scriba v. Deanes, ante. vol. 1, page 170, this 
Court determined that the lien of a judgment on which execu- 
tion is stayed, dates not from the time of its rendition, but from 
the time when execution may be sued out. I have not changed 
this opinion.”’ To the same effect are the cases of Jackson v. 
Bartlett, 13 Johns. Rep. 533; Conrad v. The Atlantic Insur- 
ance Company, 1 Peter’s Rep. 443; United States v. Morrison, 
4 Peter’s Rep. 124; Burton v. Smith et al. 13 Peter’s Rep.— 
And this Court in Campbell use &c. v. Spence et al. ut supra, 
determine that a dona fide purchaser, under a fieri facias upon 
a junior judgment, would be protected. In the language of the 
Court, in the case of Den v. Hill, [1 Haywood, 72,j “ were the 
law. not so, it would be the most dangerous thing in the world 
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to purchase land at an execution sale. Dormant judgments 
might be revived a long time afterwards, and the innocent ven- 
dee evicted without the possibility of ever regaining the pur- 
chase money.” In such case, the lien of the elder judgment 
would be lost by the laches of the plaintiff.” 

By the common law, all proceedings in a suit at law are 
stopped by the death of one of the parties. If either die before 
judgment, no judgment can be entered: if after judgment, no 
execution can issue. To avoid the inconvenience resulting 
from this principle, the judgment is made to relate back toa 
day previous to its rendition, or the execution to bear teste of 
the term when the judfment is supposed to have been render- 
ed. [Hildreth v. Thompson, 16 Mass. Rep. 192; Stymets v. 
Brooks, 10 Wend. Rep. 211-12.] In the latter case, it is said, 
“After the death of a defendant, no execution can issue against 
his personal representatives, heirs, or terre-tenants, without a 
scire facias. [2 Saund. Rep. 6, n. h, 72, a. Bacon tit. Execu- 
tion 731, pl. 14 note; 2 Tidd, 1029; 2 Arch. prac. 88.] The 
reasons given are, that a new party is affected by the execu- 
tion, and there would be a discrepancy between it and the re- 
cord, aud indeed there is no authority for the process. <A scire 
facias, therefore, is necessary not enly to make these new par- 
ties parties to the record, but to give them a day in Court to 
shew cause, if any, against the application of the property to 
the discharge of the judgment.” It is further maintained by 
the Court, that the English doctrine of the relation of an execu- 
tion to the day of its teste, so as to operate a lien upon the 
goods of the defendant from that time, is applicable alone to 
the writ of fiert fucias which issued against the goods and 
chattels of the defendant. [See also 2 Saund. Rep. 6, n. 1; 
-2 Lord Raym. Rep. 849; 1 Archb. Prac. 282; 2 id. 88; 2 
Tidd. Prac. 915; 1 Saund. Rep. 219, e. f.] 

In respect to the relation of a judgment to the first day of the 
term, when it was rendered, this Court decided that it wasa 
mere legal fiction, which would never be allowed to defeat the 
purposes of justice; and that a judgment became a lien upon 
the defendants lands from the time of its rendition, and not 
sooner. [Pope v. Brandon et al., 2 Stewt. Rep. 408. } 

It has been expressly adjudged, that an execution which di- 
rects money to be made of the lands and tenements of a defen- 





752 ALABAMA. 











Mansony and Hurtell v. The United States Bank and its Assignees. 





dant who is dead, is irregular and void [Woodcock v. Ben- 
net, 1 Cow. Rep. 740; Stymets v. Brooks, 10 Wend. Rep. 212; 
Morton v terre-tenants of Croghan, 20 Johns. Rep. 106.] The 
mandate of such a writ cannot be executed; for the reason, 
that by the death of the defendant previous to its i8suance, all 
the real estate of which he was possessed ceased to be his, and 
eo instanti vested in his heirs, who cannot be divested of it 
without an opportunity of being heard. Being void, the exe- 
cution is regarded (it is said) as a nullity from the beginning, 
so that a purchaser under it acquires no title as.against heirs 
or devisees. [1 Cow. Rep. 734-5-6.] And its invalidity may 
be shown to the Court by extrinsic proof. 

In Collingsworth v. Horn, [4 Stewt. & P. Rep. 237,] it was 
considered, that the issuance of an original fieri facias against 
the property of a defendant, after his death, might be irregular, 
but where an original issued in his lifetime, an alias or pluries 
issued thereafter would not be void, and might be sustained as 
a continuation of the first execution, and to keep alive the lien 
which it created upon the personalty. [See also Doe ex dem. 
Price v. Lucas at this term ] But it has been held that there 
is a distinction between the real and personal estate in this res- 
pect That it is the judgment, not the execution, which gives 
the lien upon the former; and while the execution is permitted 
to continue as to the personalty, the judgment does not survive 
as to the realty. [1 Cow. Rep. 740 1.] 

We have very cautiously stated the law on this point, as we 
find it laid down in the book. Our conclusion upon the first 
question considered, relieves us from the necessity of making 
any definitive decision of the second, although it has been ela- 
borately discussed at the bar. Our impression is very strong, 
that the lien of McGehee’s judgment was suspended by the in- 
junction obtained by Mr. Hitchcock and continued after his 
death ; and the execution subsequently issued was irregular, 
and did not authorize the levy on, and sale of the lands of which 
he died possessed. In fact, the first branch of this proposition 
may be regarded as settled by our own decisions; the latter, as 
it may perhaps be desirable, we are williig to leave open to be 
again examined when it shall arise. 

3. The order for an attachment against the plaintiffs in error, 
is not a final decree in the cause, but is intended to provide for 
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the security of the rents of a portion of the property in contro- 
versy, until it shall be determined whether the complaii ants 
are entitled to them. In this view of the question, and w hich 
seems to us to be strictly correct, we think it clear, that a writ 
of error will not lie upon the order of the Chancellor. either at 
common law or under our statutes. In Creighton et al. v. The 
Planters and Merchants Bank, [3 Ala. Rep. 156,] it is true, the 
Court say, “ By our staute, appeals and writs of etror appear to 
be considered as equivalent remedies, and we think we shall 
most effectually carry out their intention by allowing tie writ 
in this instance.”? In that case the order was final, and the 
question was, whether it should not be revised by appeal, in- 
stead of a writ of error. The generality of the remark must be 
restricted to the case before the Court, and thus considered is 
correct; for the statute gives either an appeal or writ of error 
upon such a definitive sentence, [Kennedy’s hei s and ex’rs. 
v. Kennedy’s heirs, 3 Ala. Rep. 434,] would seem to lead to 
the conclusion, that an interlocutory order, which is the sub- 
ject of revision, should be removed to the higher Court by ap- 
peal. Without undertaking to inquire whether the order in 
the present case, is of that character, we are satisfied that the 
writ of error cannot be sustained, and accordingly direct that it 
be dismissed. 


PLANTERS AND MERCHANTS BANK OF MOBILE v. 
LEAVENS. 


1. Stock owned by an individual in an Incorporated company, cannot be subjected 
to the paymen: of his debts by garnisheing the corporation. 
2. A corporation can answer process of garnishment only under its common seal. 


Error to the Circuit Court of Mobile. 


In this case, which was commenced by original attachment, 


by the defendant in error, against the firm of Green & Co., the 
95 
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plaintiff in error was summoned as garnishee, the direction be- 
ing to summon the President aud Cashier of the Bank. 

The President and Cashier answered on oath, stating in sub- 
Stance that Sidney Green, on of the defendants, was the 
owner of five : hares in the capital stock of the Bank, and that 
a dividend of fifteen dollars had been declared thereon and stood 
to his credit on the books of the Bank. 

Upon thesé answers the Court rendered judgment against 
the Bank’as garnishee, for three hundred and forty dollars 
ninety-three ceuts, the amount of the claim of the plaintiff in 
attachment against Green & Co., “to be discharged upon the 
delivery or transfer of the said five shares of siock,and the said 
sum of fifteen dollars in cash to the plaintiff.” 

From this judgment the Bank prosecutes this writ, and as- 
signs for error: 1. That the answersof Heard and Riggs, the 
President and Cashier, were made in their individual capaci- 
ties. 

2. That the Bank could only answer under its common seal. 

3. That the stock held by the defendaets was not subject to 
the process of attachment. or that, if so subject, it should have 
been condemned to be sold. 

4. Because, by the judgment that the plaintiff be discharged 
upon the delivery or transfer of the stock, when a delivery is 
impossible, and it has no authority to make a transfer. 


Gissons for plaintiff in error cited, 1 Ala. Rep. 398; 2 id. 73; 
9 Johns. 99; Tidd’s Practice, 954; 3 Murphy, 65; Aik. Dig. 
37. 


CAMPBELL, contra. 


ORMOND, J.—Without deciding whether a corporation ag- 
gregate is subject to the process of garnishment, it is clear that 
the Bank has never appeared and answered in this case. Such 
answer could only be made under its common seal, by author- 
ity of its executive officer. The individual answers of the Pre- 
sident and Cashier, under oath, cannot bind the Corporation. 
See the Branch Bank of Mobile v Poe, 1 Ala. Rep. 396. 

But, independent of this objection, stock held by an individ- 
ual in an incorporated company, being a mere chose in action, 
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cannot be subjected to tle payment of his debts, by process of 
garnishment. The impropriety, as well as injustice of such 
an attempt, is manifest in this case. A judgment is rendered 
against the Bank, estimating the stock at one hundred dollars 
the share, its nominal value, when, for aught the Court can 
know, it may not be really worth ten dollarsthe share. These 
consequences are attempted to be obviated in the-judgment 
rendered, by giving to the Bank the power of discharging itself 
from the payment of the judgment rendered against it for the 
debt, by the delivery or transter of the stock. 

It is perfectly clear that the Court had no power to render 
such alternative judgment, nor had the Bank the power,to do 
the alternative act. It could not vest the title in the stock by 
delivery, if in its possession; nor had it the right to make a 
transfer. In every aspect of this case it is erroneous, and the 
judgment is therefore reversed and the cause remanded. 





CALDWELL v. MEADOR. 


1, A Justice of the Peace has no authority under the attachment laws of this State, 
to issue an attachment returnable into the County or Circuit Court of any other 
County, than that for which he is appointed. 


War of Error to the County Court of Sumter County. 


Caldwell sued out an attachment before a Justice of the Peace 
of Greene County, and the writ was made returnable to the 
County Court of Sumter County. On its return, the attach- 
ment was quashed by the County Court, on the ground that the 
Justice issuing it had no jurisgliction. 

This is now assigned as error. 


Smiru, for the plaintifi in error, argued that the authority is 
general in its terms, and being so there is no more reason to re- 
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strict a Justice of the Peace to his county, than there is to re- 
strict a Judge of the County or Circuit Court. [Dig. 37, §2.] 


MAnnNIn6, contra. 


« GOLDTHWAITE, J.—It is true, the statute in very general 
terms authorizes any Judge of the Circuit or County Courts, or 
any Justice of the Peace, to issue writs of attachment; [ Digest, 
37, §2,] but we think these powers are conferred with refer- 
ence to the extent of the general duties of these officers, and that 
it was not intended to enlarge the circle of their jurisdiction. 
Ordinarily, the duties of a Justice of the Peace are to be exer- 
cised’ by him within his proper county, and where general 
terms are used with reference to new duties imposed on this 
grade of officers, they must be considered as confined to the 
county, unless a more extensive jurisdiction is expressly given. 

We think the Justice had no jurisdiction to issue this attach- 
ment, and therefore the judgment is affirmed. 





ABATEMNT. 


1, When partners sue ona note payable to the firm, proof of the partnership as 
alledged cannot be required, unless it is denied by a plea in abatement. Bell 
v. Crosby G Co. 575. 

2. A plea containing matter in abatement and concluding in bar, is bad as a plea 
in abatement and may be taken advantage of on demurrer. Banks v, Lewis. 
599. 

3. A plea in abatement to a suit commenced by attachment because of a defec- 
tive affidavit, should set out the affidavit on oyer. Ibid. 

See Pleading, 23, 24. . 


ACTION. 


1. Torecover upon.a decree rendered inc sister State in favor of infant wards, 
who there sued by their guardian, an action should be prosecuted in this State 
in the name of the wards as legal plaintiffs, and not by the guardian, merely 
describing himself as such on the record. Croft v. Topp. 238. 

. When a suit is commenced in the name of a person without his consent, and 
carried on for the benefit of another who claims an interest, the plaintiff on the 
record is authorized to dismiss the suit unless indemnity is given him against 
the costs ; but the erroneous action of an inferior Court in allowing such a plain. 
tiff to dismiss his suit can only be corrected by mandamus. Brazier v. Tarver. 
569. 

3. Where a note is made by an association of individuals as a banking company 
and it is made payable to one of themselves, or bearer, if it is put in circulation 

. without any indorsement, a bona fide holder may institute suit in the name of 
the payee, for his use, against any other member of the association, Elliott, 
use, gc. v. Montgomery. 600. 

See Execution, Writ of, 3, 4. 
See Bond, 2. 


ACTION—QUI TAM. 


1. Nojudgment can be rendered in an action brought to recover a penalty by a 
common informer, after the repeal of the statute giving the penalty, unless some 
special provision for that purpose be made by statute. Pope v. Lewis. 487. 

2. The commencement of a suit for the penalty does not givo a vested right to it 
but will entitle the party so suing to a preference over one suing subsequently, 
Tid. 
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ALIENS. 


1. An alien may take land by the act of the parties, as by purchase or devise, and 
hold until office found; but he cannot take by act’ of law, as by descent, as he 
has no inheritable blood. An alien cannot, at common iaw, be heir to any one, 
nor can he transmit inheritable blood to another. Smith et als v. Zaner et als, 


99. 
AMENDMENT. 


1. A writ issued against several, which was returned “ executed,” as toall; after 
a judgment by default was rendered, the sheritf mero motu amended his return, 
so as to make it appear that the writ was executed on one of the defendants, and 
returned non est inventus as to the others.. Held, that the erasure of the sheriff’s 
amendment by the Court to which the suit was brought, was, under the circum. 
stances, allowable. Watkins et al v. Gayle, use, gc. 153. 

2. A sheriff may amend his return to a writ of fieri facias issued at the suit of an 
indorsee against the maker of a promissory note, so as to make it conform to 
the statute, although several years have elapsed, an actiun been commenced 
against the indorser, and a declaration filed, alledging that the return was such 
as it is made by the amendment; and the amended return will have a retrospec- 
tive relation, and be evidence for the plaintiff on the trial against the indorser. 
Woodward v. Harbin. 534. 


APPEALS AND CERTIORARI. 


1, The statute requiring the appellant from the judgment of a Justice of the Peace 
to give bond, applies as well to the plaintiff as to the defendant. Quinn et al ov. 
Adair. 315. 

2. An appeal bond given by the plaintiff, conditioned to sustain and prosecute the 
appeal, will not sustain a judgment against the securities to it, the words to pay 
and satisfy the condemnation of the Court, being required by the statute and 
omitted from the condition. hid. 

3. It is competent for a Justice of the Peace to quash an execution issued by him- 
self, anc a party prejudiced by a refusal to quash, may remove the proceeding 
into a higher Court by certiorari. Gilliland, use, gc. v. Ware et al. 414. 


ASSUMPSIT, ACTION OF. 


1. Although the charter of a Rail Road Company authorizes a sale of the stock of 
a subscriber for the non-payment of calls made thereon, yet an action of assump- 
sit will lie upon his subscription, which is a promise to pay. Carlisle v. The 
Cahawba and Marion Rail Road Company. 70. 

2. If an attorney acknowledge in writing that he has notes belonging to J. S., to 
be appliéd to the payment of the debts of a firm, of which J. S. was a member, 
he is liable to J. S. in an action for money had and received. for such part of 
the notes as may have been collected, and not appropriated to the payment of 
the creditors of the firm. Mardis’ Adm'rs. v. Shackleford. 493. 

3. Where a contract was entered into tor the performance of professional! services, 
the value of Which was to be ascertained by arbitration, if the parties could not 
agree; if the party for whom they are rendered refuses to have them arbitrated, 
assumpsit will lie for a quantum meruit. The Bank of the State of Alabama 
wv. Martin ¢- Huntington. 615. 

See Contract, 16. 

















ATTACHMENT. 

1. A suit commenced by attachment is within the law forbidding process, &c. to 
be served on Sunday. Cotton v. Huey ¢ Co. 56. 

2. When an attachment is levied un Sunday its service cannot be abated by plea. 
The proper course is to move the Cuurt to set aside the process for irregularity. 


Ibid. 
3. A debt to fall due in future for services to be afterwards rendered may be trans- 








ferred by assignment before the services are rendered, and such transfer, if bona 
fide, willdefeat an attachment subsequently sued out against the transferrer. 
Payne v. The Mayor and Aldermen of Mobile. 333. 

4, An attachment cannot be sued out where the indebtedness of the defendant 
depends upon a contingency which may never happen: aliter, where the in- 
debtedness is absolute, though the day of payment has not arrived. Miller et al 
v. McMillan et al. 527. 

5: Where an attachment against a non-resident debtor was continued in Court for 
more than six months after its return, it cannot be objected to a judgment ren- 
dered thereon, that publication of its pendency was not made. Ibid. 

6. The 8th section of the attachment act of 1837, does not warrant the suing out 
of an ancillary attachment in an action of detinue. This process is authorized 
in such actiois only as can be commenced by original attachment. Ze Baron 















v. James. 687. 
7. A Justice of the Peace has no authority under the attachment laws of this State, 


to issue an attachment returnable into the Cuunty or Circuit Court of any other 
cuunty, than that for which he is appointed. Caldwell v. Meador. 755. 






See Covenant, 1. 
See Pleading, 11, 12- 
See Bond, 2. 

See Mandamus, 1. 
See Garnishee, 8. 


ATTORNEY AT LAW. 

1. If an attorney acknowledge in writing that he has notes belonging to J. S., to 
be applied to the payment of the debts ofa firm, of which Je S. wasa member, 
he is liable to J. S. in an action for money had and received, for such part of the 
notes as may have been collected, and not appropriated to the payment of the 
creditors of the firm. Mardis’ Adm’rs. v. Shackleford. 493. 

2. Where an Attorney, by « formal receipt, or mere memoranda, acknowledges 
that notes and accounts past due are placed in his hands, the presumption is 
that he received them for collection ; and the legal effect of such a writing is an 
undertaking that he will use due diligence for that purpose. Ibid. 

3. An Attorney at Law, in whose hands notes, &c. are placed for collection, will 
be individually liable for neglect, or for money had and received, though he give 
notice that he had afterwards associated with him a partner in the practice of 
his profession, who collected the money, unless the client recdgnized the part- 
nership in the transacticn of his business. Jbid. 494. 

4. An Attorney at Law is only liable for gross negligence, which is a question of 
fact ; and the proof of it must always vary, according to the case stated in the 





















declaration. Ibid. 
5. The receipts of an Attorney for notes, &c. for collection, do not in themselves 
prove that he is guilty of negligence ; but if the receipt is of an old date, and the 
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Attorney was informed of the deb‘or’s residence, or upon due inquiry might 
have been, and did not discharge himself from his engagement to collect the 
debts, in the absence of countervailing provf, negligence may be inferred. bid. 
6. The measure of damages to which an Attorney is liabie for failing to perform 
- his undertaking with his client, is the loss which has resulted from his negli. 





gence. Ibid. \ 

7. Where an Attorney gave his receipt for receipts which third persons had given 
for notes, &c., the inference will be that he undertook to supervise the collection 
of the notes, &c., to make settlements with the perscns who held them ; and if he 
neglected to perform that duty so that injury resulted, he will ve chargeable. 
Ibid. 

8. An Attorney who collects money in his professional character, is not liable to 
an action until after demand; but where he has agreed, in advance, to pay over 
money when collected to the creditors of his client, and fails to do so, such under. 
taking dispenses with a formal demand. Ibid. 

9. The statute of limitations in favor of an Attorney who is charged with negli. 
gence in the performance of a professional engagement, begins to run from the 
time he became liable to an action, although the damage may not be developed, 
or become definite, until sometime afterwards. And an Attorney who under. 
takes to collect nutes &c. by suit, must sue to the first Court, to which, wi.h rea- 
sonable diligence, suit could be brought; if he fails, he is suable immediately. 
Ibid. 

10. Au agreement by counsel to attend to the litigated business of a Bank, pending 
and to be brought before the Courts, to the end of the then current year, does nut 
oblige the counsel to attend to such as are undetermined at the end of the year. 
The Bank of the State of Alabama v. Martin and Huntington. 615. 

11. The act of 1839, in prescribing the salary of zhe Attorneys of the State Bank 
and its branches, applies alone to the regular Attorney in the different Banks, 
who iselected by the Directors, and does not inhibit the Banks from the employ- 
ment of such other professional assistance as their interest may require. Ibid. 


ATTQBN MEN z. 
Mortgage, 12. 
BAILMENT. 


1, When a slave is loaned by a father to his son, the mere possession of the slave, 
although it may have induced a credit to be given to the son, will not subject the 
slave to the payment of his debts. Norrisv. Bradford. 203. 

2. Whenever a contest arises between a creditor or purchaser of a bailee and one 
claiming to be the owner, the question of fraud is involved—and wien property is 
loaned by a father to a son, for an indefinite period, and for no specific object, it 
is competent for a jury to infer either that a gift was intended, or that there was a 
fraudulent intention to deceive creditors. IJbid. 


BANK, 


1, Where a notice was given by 2 Bank that a motion would be made for judg- 
ment against four persons, and a judgment was taken against two only, and this 
judgment set aside and the cause continued, and at the next term a judgment 
was taken against all four, without any other notice, the judgment against all 
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BANK—continvep. 
was erroneous, because there was no evidence thata motion was submitted at 
the first term against the two who were not noticed in the first}udgment. Craw- 
ford et al v. The Planters’ and Merchants’ Bank. 313. 

2. An agreement by counsel to attend to the litigated business of a Bank, pending 
and to be brought before the Courts, to the end of the then current year, does not 
oblige the counsel to attend to such as are undetermined at the end of the year. 
The Bank of the State of Alabama v. Martin and Huntington. 615. 

3. The act of 1839, in prescribing the salary of the Attorneys of the State Bank 
and its branches, applies alone to the regular Attorney in the different Banke, 
who is elected by the Directors, and does not inhibit the Banks from the employ- 
ment of such other professional assistance as their interest may require, Ibid. 

















BASTARDY, AND PROCEEDINGS IN. 


1. If the proceedings before the Justice of the Peace in a case of bastardy, are de- 
fective, the defendant should move the County Court to quash them before he 
appears, and impliedly admits himself to be regularly in Court. Trawick ». 
Davis. 328. 

2. The bond given for the appearance of one charged with being the father of a 
bastard child should be made p.yable tothe Governor. Ibid. 

3. Semble—the bond entered into to answer to a charge of bastardy, is binding up- 
on the obligors until the case is disposed of, though it may be continued for sev- 
eralterms. Be this as it may, the continuance of the case on the defendant’s af- 
fidavit will keep it in Court asto him. Jbid. : 

4. The act of 1811, as modified by the act of 1816, only requires an issue and trial 
by jury to ascertain the paternity of a bastard child, where the reputed father 
demandsit. [6id. 

5. The appearance of the reputed father is not indispensable to authorize the Court 
to determine the question of filiation. bid. 

6. Under our statutes it need not appear of record, that it was shown to the Sounty 
Court that the bastard child was still living. Ibid. 

7. Notwithstanding the remedy provided by statute, a direction in the judgment 
against the father of a bastard child, that an execution issue thereon for each de- 
fault in the payment of the sums adjudged to be paid. is regular. [Coxzrer, C. 
J., dissenting on this point.] Ibid. 

8. The mother of a bastard child should not be made a party to a writ of error 

prosecuted by the father, bat the Judge of the County Court, who is considered 

as the legal plaintiff in the judgment, should be made the defendant. Jbid. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


“1. When the holder of negotiable paper to which there exists an equitable defence 
has given no consideration for its transfer, but it is held merely as a collateral 
security, to secure a debt due from the payee of the paper, it is open to the same 
defence as if it was held and owned by the payee. Quere, as to how the case 
would be if the note was not held merely as collateral security, and a new con- 
sideration was given, either by the discharge of other paper or of other parties. 
Cullum v. The Branch of the Bank of the State of Alabama at Mobile. 22. 

2. Where the maker of a promissory note, not negotiable in its terms, transfers an 
account upon another person to the payee, who agrees to take it as a payment 
subject to the sole condition that he is able to make it available, and he then 
transfers the note to an assignee, who sues the maker, and after suit brought the 
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payee makes the account available to himself, this is no defence to the suit by 
the assignee, under the pléas of payment and set off. Chilton v. Comstock. 58. 

3. A protest for non-acceptance of a bill which recited that on a day before the ma- 
turity of the bill it was received by the notary, presented, protested, &c., and at 
the close recites, “‘ This done and protested at Mobile, aforesaid ”—Held suffi- 
cient as to the time of presentment. Lacy v. Holbrook, Bowman ¢ Co. 88. 

4. The taking of a promissory note raises the presumption that a settlement is then 
made of all outstanding accounts between the parties, but this is a presumption 
which may be rebutted by other presumptions, or by other facts and circum- 
siances. Maynard ¢ Co. v. Johnson. 116. 

5, When the drawer resides in the yicinity of a town or city, a letter giving notice 
of non-payment deposited in the post office, and directed to him at the same town 
or city where the letter is deposited, is sufficient to charge him. Carson v. The 
Bank of the State of Alabama. 148. 

6. The negotiable quality of a promissory note is destroyed by the recovery of a 
judgmert against its maker. And no right of action against an indorser can be 
then transferred to another so as to enable him to maintain an action in his own 
name. Brownz v. Foster. 282. 

7. The holder’s right of action against an indorser will exist only as an ordinary 
chose in action after the recovery of a judgment against the maker of a note— 
and it is questionable whether an equitable interest in it can be transferred with- 
out an assignment of the judgment. Ibid. 

8. A note payable to “ The President and Directors of the Planters and Merchants 
Bank of Mobile,” is, in its legal effect, a note payable to the corporation, and 
may be sued onassuch. Hazard v. The Planters and Merchants Bank. 299. 

9. Four persons constituting a firm m Tuscaloosa, afterwards established a new 
firm composed of themselves and eleven others, which was located under differ- 
ent names in Tuscaloosa, Mobile and New York. The old firm, before its dis- 
solution, was indebted to the plaintiff, and to discharge this debt the acting part- 
ner of the house at Mobile, and who had been one of the old firm, drew a bill on 
the branch at New York, which was accepted by the acting partner there, who 
had also been one of the old firm. At the time the bill was drawn, the new firm 
was indebted to the members of the old firm in a large amount for goods sold, and 
at that time there stood alsu on the cash account of the house at Mobile, to the credit 
of the members of the old firm, a sum sufficient to cover the amount of the bill 
drawn: Held, that this was not the case of one partner giving the security of the 
firm for his individual debt, but that it was like any other case of indebtedness 
on the part of a firm, which any member of it could discharge by a payment in 
money, or by giving a security in its name. Hester, Wilson, White ¢ Co. v. 
Lumpkin. 509. 

10. Where a note is made by an association of individuals as a banking company 
and it is made payable to one of themselves, or bearer, if it is put in circulation 
without any indorsement, a bona fide holder may institute suit in the name of 
the payee, for his use, against any other member of the association. Elliott, 
use, ¢-c. v. Montgomery. 690. 

11, When a creditor receives a note from his debtor with other persons as security, 
and the note is made payable to a Bank, under the expectation that it will be 
discounted, the securities are not discharged by the refusal of the Bank to dis- 
count it, but the creditor may sue in the name of the Bank, or transfer the note 
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to another, who may in like manner use the name of the Bank to collect the 

money. The Planters and Merchants Bank, use, §c. v. Blair & Morroh. 613. 
See Contract, 5, 6, 7. ‘ 
See Partners and Partnership, 2. 


See Pleading, 14. 
"See Indorser and Indorsee, 1. 


BOND. 


1, When the Judge of the County Court has taken the bond of a sheriff, and de- 
posited itin the Clerk’s office, he cannot withdraw the same and alter or vacate 
it, on the ground that it was not such as he had intended to approve. This be- 
ing the case, an alteration made by him, though in a material part, will not affect 
its validity Harris etalv. Bradford. 215. 

2. The defendant in an attachment may have his action on the attachment bond, 
without having ascertained his damages by a direct action on the case against 
the plaintiff in the attachment. Herndon v. Forney, et al. -<43. : 

3. The condition of a prison bounds bond is forfeited if the prisoner, at the expira- 
tion of sixty days after the execution of the bond, remains without the walls of 
of the prison, he not having taken the benefit of the act for the relief of insolvent 
debtors. McMichael and Shackleford v. Rapelye and Purdy. 383. 

4. E. & W. being appointed executors of S. qualified as such, and entered into 
the following bond: ‘* Know all men by these presents, that we, Edward B. El- 
liott and Thompson Windham, executors of John Spencer, Hardin Perkins and 
Enoch Elliott, as sureties for said Edward B. Elliott, and William Glover and 
John Cummings as sureties for Thompson Windham, are held and firmly bound 
unto Hume R. Field, Judge of the County Court of Tuscaloosa county, and his 
successors in office, in the penal sum of thirty thousand dollars, to which pay. 
ment well and truly to be made, we and each of us do bind ourselves, our heirs, 
&c. firmly by these presents. Sealed with our seals and dated this 24th Janu- 
ary, 1827. ; 

Now the condition of this obligation is such, that, whereas, the above bound 
Edward B. Elliott and Thompson Windham, have been duly appointed execu- 
tors of the last will and testament of John Spencer, deceased—Now if the said 
Edward B. Elliott and Thompson Windham shall well and truly perform all the 
duties which are or may be by law required of them, as such executors, then 
the above obligation to be void, else to remain in full force and virtue. 

Witness our hands and seals the date above written. 

E. B. Exsiort, [seal] 
Tuomrson Wrinonam, ([seal.] 
H. Perxuys, [seal.] 
Enoca Exiott, [seal.] 
W. Y. Grover, [seal.} 
Txromas CumMINGS, [seal.] 
Held—first, that as it was clearly the intention of the sureties to this bond not to 
bind themselves jointly for both executors, but severally for each, the bond would 
operate as the several bond of each executor, with his sureties, and was in ef- 
fect the same as if separate bonds had been executed—second that there wag 
nothing in the condition to contradict this intention, or to show that it was in. 
tended as a joint bond—third, the mere fact that the bond appears on its face to 
have been executed by Thomas Cummings instead of Juhn Cummins, will not 
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render the bond void as to she other parties who executed it. Elliott and Per- 
kine v. Mayfield and Wife. 417. 

5. The official bond ofa sheriff is a public document, which may be proved by a 
eopy, certified by the Clerk of the County Court, in whose office it is directed by 
law to be deposited ; it is no objection to the authentication that the attestation 
was made by the Clerk throuzh his deputy, who certified the copy under his 
private seal, affirming that the public seal was Jost or mislaid. Godbold et al v. 
The Planters and Merchants Bank at Mobile. 516. 

6. A bond signed in blank may be afierwards filled up in a material part by the 
express authority of those who are to be bound by it, and will be as valid as if 
filled up before it was executed—such authority may be by parol. An authori. 
ty to fill up and perfect the bond is an authority to redeliver it also. Gibbs ¢ 
Labuzan v. Frost g Dickinson. 720. 

7. An authority to perfect a bond by filling it up, given by parol, may be revoked 
imthe samc manner, and if revoked before the bond is perfected, the authority 
w@ perfect it, isatanend. Jbid. 721. 

8. A blank writ of error Sond will not operate as a supersedeas to the execution. 
Ibid. 

See Chancery, 1, 2, 3, 4, 26, 27. 
See Summary Proceedings, 1, 
See Statutes, 6. 

See Suréties, 3, 4. 


See Evidence, 38. 
See Power, 3. 


CHANCERY. 


1. A bond given to obtain an injunction in obedience to the fiat of the Chancellor 
will not operate as a supersedeas, or have the force and effect of a judgment up- 
on a dissolution of the injunction, if it describes a different judgment from that 
sought to be enjoined by the bill. Wisrwellv. Munroe. 9. 

2. A bond executed to obtain an injunction of a judgment affirmed in the Supreme 
Court, which described only the judgment of the Court below, will not operate 
as a supersedeas, or have the effect of a judgment on a dissulution of the injunc- 
tion. bid. 

3. A bond so executed as to enjoin a judgment at law, has the force and effect of a 
judgment upon a dissolution of the injuaction, without any order by the Chan- 
cellor to that effect. Ibid. 

4. The statute which requires the Register to certify to the law court the fact that 
an injunction has been dissolved, is mandatory only, and the failure or refusal of 
the Register to certify the fact, will not prevent the plaintiff at law, from suing 
out execution on the injunction bond. Jbid. 

5. When a purchaser with warranty is evicted by a title to which his covenants 
extend, and the vendor is insolvent, equity will restrain him from recovering the 
purchase money to the extent for which he is liable to the purchaser on his cove- 
nants of warranty. Cullum v. The Branch of the Bank of the State of Alaba- 
maat Mobile. 21. 

6. Fraud committed by the vendor in the sale of land, by the concealment of an in- 
cumbrance, created by himself, by means of which the purchaser is afterwards 
evicted, is relievable in equity ty restraining the cullection of the purchase mo, 
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ney to the extent of the injury, or by an entire rescission of the contract, although 
the incumbrance is of record, and the conveyance is with warranty, covering in- 
cumbrances generally. bid. 

7. There are cases in which the mere concealment of an incumbrance, has been 
held no ground to rescind the contract, when the incumbrance is removed be- 
fore the hearing, but these cases rest upon the principle that no injury has re- 
sulted to the purchaser. Jbid. 

8. B. at the request of L. indorsed a note made by M. & L. as partners, which 
was discounted by a Bank; after the death of L. his administratrix and M. 
made anew note, for the purpose of continuing the indebtedness, which was 
also indorsed by B. and discounted by the Bank. This last note being unpaid, 
the Bank recovered a judgment against B. on his indorsement, which he satis. 
fied, and filed his bill to charge the estate of M. upon the allegation that L. and 
the administratrix were insolvent—Held, 1. That the purchase of the second 
note by the Bank, relieved the intestate’s estate from all liability to pay the debt. 
2. The complainant was not entitled to the relief sought, that his only equity, so 
far as the intestate’s estate was concerned, was to subject the interest of the ad- 
ministratrix and surviving partner therein, (if any,) to the payment of the amount 
paid as their indorser. Brown v. Lang et al. 50. 

9. Semble—An answer denying the matter charged in the bill, 1f uncontradicted, 
is conclusive evidence for the defendant; but the defendant must make out by 
proof matters stated by way of avoidance of the statements or charges of the bill. 
Branch of the Bank of the State of Alabama at Huntsville v. Marshall et als. 
60. 

10. An affirmation in the answer need not be proved, if responsive to the stating or 
charging part of the bill, or an interrogatory authorized by either of them ; but if 
the bill contains nothing more than the stating part, with a prayer that the de- 
fendant may answer, the complainant is not compelled to receive the defendant’s 
oath beyond the mere denial of the equity of the bill. bid. 

11. Positive answers, responsive to the bill, are not outweighed by proof of facts 
which are not irreconcilable with the truth of the answers, and the fairness of 
the matters they state: and the more especially where each material fact is rela- 
ted only by a single witness. Ibid. 

12, Itis no bar or defence to a bill, for an account and settlement of a partnership, 
that the defendant has been injured by the failure of complainant to perform his 
stipulations contained in the articles of copartnership. The defendant, in sucha 
case, has his remedy by action at law on the articles. The practice in Courts 
of equity is to consider all stipulations in the articles, when not acted on by the 
parties, as if they were entirely omitted. Boyd v. Mynatt. 79. 

13. Where a partnership for the purchase and gale of lands existed between H. and 
four other persons of the first part, M. of the second part, and D. of the third part, 
upon a bill filed by H.in his own name against M. and D. fora settlement of the 
partaership accounts, alledging that he had purchased the interest of his associ- 
ates, and making them defendants to the bill, M. and D. having denied all know- 
ledge of this purchase and requiring proof of the fact—Held, that the answer of 
the associates of H. could not be read in evidence against M. and D. to prove the 
right of H. tosue in his own name. Moore et alsv. Hubbard etals. 167. 

14. A final decree, confirming the report of the Master ascertainiag the amount due 
and awarding execution thereon is sufficiently certain. Ibid. 
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15. A bill of interpleader lies only where two or more persons claim the same debt 
orduty from the complainant, by different or separate interests. Hayes, Ex’rz, 
v. Johnson et al. 267. 

16. The bill alledged that the testator of complainant executed two notes to J. C, 
with J. as surety—that the testator was afterwards garnisheed by O & B. to 
answer whether he was not indebted to P.C.; that after his death, a jury, upon 
an issue made upon complainant’s answer, found that the testator was so indebt. 
ed, and j udgment was rendered against her, in favor of O. & B. on the garuish-. 
ment; that J. C. instituted a suit against J. as the surety of the testator, and re. 
covered a judgment against him, which he discharged, and moved against the 
complainant for a judgment for the amount so paid as surety of the testator— 
Held, that this was not the case of two persons claiming the same debt, and that 
a bill of interpleader would not lie. bid. 

17. The sheriff having an execution against G. entered thereon a fictitious levy of 
a slave, as the property ot G. when, in fact, there was no such slave in existence, 
and took from G. a forthcoming bond, with F. & B. as his sureties for the deliv- 
ery of the slave at a stipulated time. The bond being returned forfeited, and 
execution having issued thereon against the principal and sureties—Held, that 
the sureties could not be relieved in Chancery because the levy was fictitious. 
Mead et als v. Figh & Blue. 279. 

18. A second morgagee may pay the amount due on the first mortgage, when it is 
susceptible of ascertainment, without an account between the parties, and file 
his bill for the sale of the mortgaged premises; wheu the decree will be for the 
sale of the premises to pay his debt and the redemption money paid by him— 
or, if no obstacle exists to an account between the mortgagor and first mortgagee 
he may file his bill for foreclosure, making all persons in interest parties, and ob- 
tain a decree fora sale under both mortgages. Cullum et al v. Erwin; Adm’r. 
452. 

19. In such a case, if adispute should exist between different defendants as to their 
respective rights to the avails of the mortgage, the Court could not settle the con- 
troversy between them upon their answers to the bill, but it would be necessary 
that a cross bill should be filed by them, or some of them, putting the matter in 
dispute in issue. bid. 

20. A defendant cannot in his answer, pray any thing but to be dismissed the Court ; 

*if he has any relief to pray, or discovery to seek, he must do so by a bill of his 
own. Ibid. 

21. The defendant having answered the bill, but no testimony being taken, the 
parties agreed in writing, that the complainants were heirs, as they described 
themselves, and to submit the cause to the Chancellor at the approaching term 
of tte Court—Held, that this waS a hearing on bill and answer by consent, and 
the answer under the rule of practice was to be taken as true in all respects. 
White’s Heirs v. The President &c. of the Florence Bridge Co. 464. 

22. A subsequent incumbrancer is not bound to pay off prior liens, to entitle him to 
sell the property to pay his debt; but it is competent for him to go into Chance. 
ry to coerce a sale, and after the payment of such liens, obtain whatever balance 
may remain. Chambers etal v. Mauldinetal. 477. 

93. It iscompetent for a Court of Equity, under some circumrtances, to remove one 

_ trustee and appoint another in his stead. bid. 

24. A Court of Equity will not'interfere between the parties to a contract, though it 
be executory, where no fraud has intervened, but will leave them toseek the re- 
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dress their contract provides for, unless there be some special ground of equita- 
ble interposition—as where in a sale of land the covenants are independent, and 
the vendor cannot make the title and is insolvent. Long ¢ Long v. Brown et 
al, 622, 

25. An allegation that the complainant has reason to fear, and does fear, that the 
defendant cannot make title, and will be unable to respond in damages, is too 
vague, loose, and uncertain to be the basis of any action in a Court of Chancery. 
Ibid. 

26. It is no ground for granting or continuing an injunction to a jadgment at law 
that there is a mistake in the description of lands in a bond for title, without alse 
showing that the other party, on application, refuses to correct the mistake. 
Ibid. 

27. In such a case, the correction can be made by the adult parties, though infants 
have an interest in the title bond. Jbid. 

28. Aninjunction may be dissolved on the answer of one defendant, if he alone is 
charged with knowledge of the facts. Ibid. 

29. The omission of an administrator to bring forward at the settlement of the es- 
tate, charges against it which he might have preferred, will not authorize the 
surety to have a re-settlement of the estate in Chancery, although the adminis- 
trator may be insolvent. Wélliamson v. Howell et al. 693. 

30. When a sum of money is paid in part performance of a verbal contract, for the 
purchase of land, and the purchaser files a bill for specific performance and gen- 
eral relief, the vendor, if he relies on the statute of frauds as a bar to the per- 
formance of the contract, will be decreed to repay the sum received, with intere 
est, although by the void contract it was to be forfeited unless other payments 
were made at other periods. When the defendant elects to consider such a 
contract as void, it is so in all its parts, and the vendor has no equity under such 
circumstances as will authorize an account to be taken of his losses, by reason 
of keeping the premises, contracted to be sold, unoccupied during the time he 
waited for the complainant to perform the contract, nor to have the same deduct. 
ed trom the sum received from the purchaser. Mialhi v. Lassabe. 712. 

31. Where asuit was pending for the foreclosure of a mortgage and a sale of the 
premises, the solicitor of the complainants, with their approbation, received of a 
friend of the mortgagor a part of the debt intended to be secured, agreeing that 
he should pro tanto have a lien on the mortgaged’ property—Held, that the ar. 
rangement made the friend thus advancing money, an assignee in equity, to the 
extent of the sum advanced ; that the mortgajor, or a junior incumbrancer, upon 
taking an account, could not avail themselves of it as a partial extinquishment 
of the debt; and further, that the friend was not a necessary party to the bill. 
MeMillan et al v. Gordon ¢ Stoddard. 716. 

32. When it is necessary for a party to a bond, which, by statute, has the force and 
effect of a judgment, to resort to a Court of Chancery for relief against the bond, 
on the ground that it is not binding on him, the question will be considered in 
Chancery, as if it had arisen atlaw, upon the appropriate pleas. In such a case, 
Chancery is the appropriate forum to obtain relief. Gibbs ¢ Labuzanv. Frost 
§ Dickinson. 721. 

33. A denial of the facts of the bill, by a party who is not charged with knowledg# 
of them, and who in fact has not knowledge of them, will not cast on the com. 
plainant the necessity of establishing their truth by two witnesses. Ibid. 
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34. Where a judgment at law-is enjoined, upon the complainant executing a bond 
with sorety, the injunction suspends the lien of the judgment. Mansony 4 Hur- 
tel v. The United States Bank and its Assignees. 735. 

35. An order appointing a receiver in a case in Chancery, and directing an attach- 
ment to issue against certain tenants, in possession of a part of the property in 
question, unless they attorned to the receiver within a prescribed time, is not 
such a final order or decree as can be reviewed on writ oi error, while the cause 
is pending in the Court of Chancery. Ibid. ‘ 

See Vendor and Vendee, 6,7,8. 
See Husband and Wife, 1. 

See Evidence, 12. 

See Trust and Trustee, 3. 

See Public Lands, 3. 


CONSIDERATION. 


See Contract, 2, 11, 12. 
See Vendor and Vendee, 2. 
See Deed and Registration of, 3, 4. 


CONSTITUTIONAL LAW. 


1, The constitutional provision which authorizes one charged with a crime, to be 
heard by himself or counsel, does not confer the right to make a statement of 


facts, independent of, and not warranted by, the evidence. The State v. Me- 


Call. 643. 
See Statutes, 6. 


CONSTRUCTION. 


See Practice at Law, 14. 
See Bond, 4. 


CONTRACT. 


1. The right of a purchaser of land to have a good title, is a right not growing out 
of the agreement of the parties, but which is given by law. Cullum v. The 
Branch of the Bank of the State of Alabama at Mobile. 21. 

2. This right exists unti! the contract of the parties is determined by its execution 
on the part of the vendur, and when the conveyance has been executed by all 
the necessary parties, then the rule of caveat emptor applies with its utmost 
rigor. Ifthe purchaser is afterwards evicted by a title to which his covenants 
do not extend, he is without relief, either in law or equity. Ibid. 

3. When the holder of negotiable paper to which there exists an equitable de- 
fence, has-given no consideration for its transfer, but it is held merely as a col- 
lateral security, to secure a debt due from the payee of the paper, it is open to 
the same defence as it it was held and owned by the payee. Quere, as to how 
the case would be if the note was not held merely as collateral security, and a 
new consideration was given either by the discharge of other paper or of other 
parties. Ibid. 

4. A contract in writing, to deliver an article at a particular place, may be modified 
by a subsequent verbal contract, appointing a different mode of Gelivery. Lang- 
fond v. Cummings § Cooper. 46. 
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5. ‘The-terms “ funds current in the city of New York,” mean gold or silver, or 
something equivalent and convertible into the precious metals. Lacy ». Hol. 
brook, Bowman §- Co. 88. 

6, A writing with a scroll in which is written the word “seal,” at the end of the 
name of the party signing it, is not a sealed instrument; unless it appears from 
its bédy that the parties intended to give to it that character. .Carter aad Car- 
ter v. Penn. 140. 

7. A promissory note to pay a sum in “ current money of the State of Alabama,” 
is, in legal effect, un undertaking to pay in gold or silver coin. Ibid. 

8. An agreement by D. with W. a contractor for carrying the mail, to carry the 
United States express mail, on a section of ten miles, twice in twenty-four hours, 
for twelve months, for seven hundred dollars, to be paid quarterly, on the per. 
formance of the service, and to be accountable for any “ miss mail,” the cause 
of which occurred on that part of the route, is a dependant covenant. Davis v. 
Wade. 208. 

9. The stipulation en the part of D. to be responsible for the injury arising from 
his failure to deliver the mail in time, was merely an agreement to.set off the 
damage resulting from such omission against his compensation, Ibid. 

10. ‘The parties did not contemplate by that stipulation any failures but those acci- 
dental or casual ones which might arise under good management. If, therefore, 
such omissions were frequent, there would be a failure on the part of D. to per- 
form his contract, and W. might aunul the contract and resume the performance 
himself. Ihid. 

11. Wheh a written agreement between the plaintiff and defendant shows that the 
notes sued for were given for the price of an undivided moiety of a tract of land 
and a saw-mill, and which also contains an agreement that a co-partnership 
shall exist in )he saw-mill, the breach of the contract with respect to the co-part- 
nership, is no defence to the suit for the price of the land, because the agreement 
for the partnership forms no part of the consideration of the notes. Durden v. 
Cleaveland. 225. 

12. When M. in consideration of efiects placed in his hands by G. promises J. to 
pay hima debt which G. owes him, and by repeated promises induces him to 
delay its collection for several years, having had ample time to ascertain the suf- 
ficiency of the fund in his bands, he will not afterwards be permitted to resist a 
recovery on the ground of the failure of the fund which was the consideration 
ofthe promise. McKenzie v. Jackson. 230. 

13: Tf one man contract with another to serve him as an overseer for a year, and 
dies before the expiration of that time, his estate shall not be liable to respond in 
damages for a failure to serve for the stipulated period. Givhan v. Dailey’s 
Adw’rz. 336. 

14. Where one man agrees to serve another as an overseer for a year, and in ¢on- 
sideration that he will do so, the employer undertakes to pay a sum in numero, 
the performance of the entire service is a condition preceden: to the right to re- 
cover wages; and if the overseer die during the year, his personal representative 
Cannot recover a pro rata compensation for the period heserved. Ibid. 

15. Where B. contracts with K.to build a house for such a price as was customary, 

“atid proceeded with the work, and afterwards K. left the State, whereupon P. 
prémised verbally to pay B. according to the contract if he would go on and 

finish the work ; this promise is collateral, and eannot be enforced under the 
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statute of frauds. Quere, as to how the law would be if the contract between B. 
and K. was repudiated before the promise by P. Pucket v. Bates. 390. 

16. Where'professional gentlemen agree with their client, that as it could not be 
known what business they would be required to perform, they would receive for 
their services what any gentleman of the bar would consider reasonable, this is 

" gn agreement to arbitrate, and will not bar an action. The Bank of the State 
of Alabama v. Martin §& Huntington. 615. 

17. An agreement by counsel to attend to the litigated business of a Bank, pending 
and to be brought before the Courts, to the end of the then current year, does 
not oblige the counsel] to attend to such as are undetermined at the end of the 
year. Ibid. 

18. Upon a refusal to execute the collateral engagement, the principal contract 
might be rescinded, by putting, or offering to p:. the party in statu quo; orit 
might be the foundation of an action for damages for its breach. McNair and 
wife v. Cooper. 660. 

See Sale of Chattels, 1, 2, 3. 


CORPORATIONS. 


1. Although the charter of a Rail Road Company authorizes a sale of the stock of 
a subscriber for the non-payment of calls made thereon, yet an action of assump. 
sit will lie upon his subscription, which is a promise to pay. Carlisle v. The 
Cahawba and Marion Rail Road Company. 70. 

2. Where a legislative act does not per se confer corporate powers, but contem- 
plates some act to be done by the company, as the election of officersy &c., the 
act required must be done, to entitle the corporation to maintain an action 
against a subscriber for stock—the subscription being made prior to the time of 
the organization for which the charter provided. Ibid. 

3. Where a promissory note was subscribed thus. “A. A. M. President W. & Coosa 
R. R. Company,” the maker when sued may, under the general issue, or a plea 
stating the facts specially, defend himself against an action charging him per- 
sonally, by proving that the note was made for and on account of the corpora- 
tion designated, in virtue of an authority for that purpose, and so accepted by 
the payee. But a plea under which such a defence is intended to be made, must 
be verified by oath, according to the statute of this State. Me Whorter, v. Lew. 
is, use, Gc. 198. 

4. Where an act of the Legislature authorized the building of a bridge by means of 
stock to be subscribed, and after stock to a certain amount was subscribed, au- 
thorized the proprietors of a Ferry at the same place to subscribe their interest in 
the ferry and landings at an amount designated ; if the owner of an interest in 
the ferry, &c., refuse to subscribe it, after the requisite amount of stock was ta- 
ken, and the bridge is afterwards erected, his heirs cannot come in as stock 
holders, but will be concluded by the refusal of their ancestor. White's Heirs 
v. The President &c. of the Florence Bridge Co. 464. 

5. A company was incorporated with a capital of one million of dollars, to be paid 
in, in cash, and such other money as it might receive in trust, one half of which 
capital of one million, it was required to invest in bonds or notes secured by mort. 
gage on land within the State of Alabama, and the remaining half of the capita) 
stock, together with the premiums and profits received by the company and the 
monies received in trust, might, in the discretion of the company, be invested in 
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stocks—loaned to any city, county, or company—or be invested in such real or 
personal securities, as it might deem proper—Held, that the company could 
not lend its credit, by making bonds to fall due in future, and exchange such 
bonds for the bonds of an individual for the same amount; and that the bond so 
taken was void. Smith v. The Alabama Life Insuranee and Trust Co. 558: 

6. Where the charter of a corporation authorized to lend money, enacts that c>rti- 
ficates of stock shall be assignable on the books of the corporation, under such 
regulations as the Board of Trustees shall establish, it is competent for the trus- 
tees to declare by a by-law, that ** No stockholder shall be permitted to transfer 
his stock of the Company while he is in default.” Cunningham v. The Alaba- 
ma Life Insurance and Trust Company. 652. 

. An indebtedness by note comes within the prohibition of a general by-law, 
which declares that stock shall not be transferred so long as the holder is indebt- 
ed tothe Company. Jbid. 

8. Stock owned by an individual in an incorporated company, cannot be subjected 
to the payment of his debts by garnisheing the corporation. Planters and Mz2r- 
chants Bank v. Leavens. 753. 

9. A corporation can answer process of garnishment only under its common seal. 
Ibid. 


. 


COURT, CHARGE OF. 


1, When the record shows good and bad pleas, upon all of which issues are join- 
ed to the country, and evidence is offered which supports the bad pleas only, it 
is no error for the Court to refuse to instruct the jury that the defendant is enti- 
tled to a verdict. The proper course in such a case is for tha defendant to re. 
quest the Court to charge that a verdict ought to be returned for him on the plea 
proved. Cullum v. The Branch of the Bank of the State of Alabama at Mo- 
bile. 22. 

2. The statement of the evidence shows, that a custom upon a particular river 
was proved, and the Court refused to charge that usage by one boat would not 
constitute acustum. The refusal is proper, because no foundation for the charge 
appears from the evidence. Langford v. Cummings g Cooper. 46. 

3. Two contracts in evidence before the jury, and a charge is requested on one as- 
pect of the case, and given with the explanation that the question is not involved, 
and directing the attention cf the jury to the other question, is not error. Ibid, 

4. It is the duty of a Court, when a proper charge is requested, to respond directly 
to the charge asked for, and the refusal to give an appropriate charge cannot be 
justified by afterwards giving one less extensive, but equally free from error. 
Maynard § Co. v. Johnson. 116. 

5. When a cause is submitted to a jury on two counts of a declaration, one of 
of which is bad and the other good, and the evidence sustains the bad count only, 
it is not error to refuse to charge that the plaintiff is entitled to recover generally. 
If the plaintiff wishes a verdict on such evidence, he must request the Cocrt to 
charge the jury that he is entitled to a verdict on that count only to which his 
evidence applies ; the evidence showing no legal cause of action. Upson v. Aus. 
tin. ~ 124. : 

6. When charges are requested and refused by the Court, and no evidence is sta- 
in the bill of exceptions, connecting the charges with the case, they will be 
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COURT, CHARGE OF—continven. 
deemed abstract, and their correctness will not be reviewed. Hollinger v. 
Smith. 367. 
Nee Evidence, 26. 
See Practice at Law, 27. 


COURT, SUPREME. 
See Practice at Law, 16. 
CRIMINAL CASES, AND PROCEEDINGS IN. 


1, The expiration of the term of a Court operates, ipso facto, to discharge a jury 
who are deliberating upon the case of oae indicted for a capital offence, and the 
recital of the facts on ,he record cannot prevent a second trial ; nor will errors of 
law in empannelling the first jury, entitle the prisoner to a discharge from the 
prosecution. Lore v. The State. 173. 

2. Where, aller the commission of a crime, the law in respect to grand and petit 
jurors is inodilied by the legislature, and the State and accused are each entitied 
to a greater number of chalienges, the trial will be had according to the new 
law. Ibid. 

3. A Conrt organized under the act of 1832, “to provide for the speedy trial of 
slaves and [ree persons of color,” ceases to possess the power to proceed further © 
in the case submitied to it after it has tried the accused and pronounced the 
judgment of acquiitai or condemdation ; consequently if its judgment is errone- 
ous, aud reversed by a higher Court, the case should not be remanded, but if 
further proceedings are proper, it sliould be tried de novo. The State y. Abram. 
272. 

4. When one of the Justices of the Peace composing a Court, organized under the 
act of 1832, for the trial of slaves, withdraws from the Bench after the trial is 
entered upon, and his place is supplied by ancther, and for that cause a judgment 
of condemnation is reversed, the prisoner cannot be said to have been in jeopar- 
dy, and he may be tried again; and this although the judgment of reversal does 
not award a venire facias de novo. Ibid. 

5. The act of 1032, in providing a tribunal for the trial of slaves, &c. does not ex- 
clude the jurisdiction of the Circuit Court in such cases, which is conferred by 
the constitution itself. Ibid. 

6. Where several persons are indicted and found guilty of a conspiracy, a’ motion 
in arrest of judgment will be entertained at the instance of any one or more of 
them, although the others are notin Court, and may have actually escaped from 
custody. The State v. Covington et al. 603. 

7. The breaking cpen the shutters of a window, and protruding the hand within 
them, is not such an entry as will constitute the crime of burglary, if the sash re- 
main down, and the glass is not broken, so as to permit a violation of the se- 
curity of the house. The State v. Mc Call. 643. 

8. The constitutional provision which authorizes one charged with a crime, to be 
heard by himself or counsel, does not confer the right to make a statement of 
facts, independent of, and not warranted by, the evidence. bid. 

9. Where the andertaking of sureties was for the appearance of .their principal to 
answer the charge of the State against him, on his failing to appear, the recogni- 
zance was forfeited, and it was not necessary to call the sureties to produce their 
principal. The State v. Hinson et al. 671. 
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10. A judgment rendered on a forfeited recognizance must follow the condition ; if 
that is joint the judgment must be joint also. Ibid. 

11. A judgment cannot be rendered against the sureties to a recognizance for a 
larger sum than the péhalty. bid. 


COVENANT. 


1. An action of covenant may be maintained on an attachment bond. Hill v. 
Rushing and Wood. 212, 
See Contract, 8, 9, 10. 


DAMAGES. 


1. The measure of damages to which an Attorney is liable for failing to perform 
his undertaking with his client, is the loss which has resulted from his negli- 
gence. Mardis’ Adm’rs. v. Shackleford: 494. 

. Upon a refusal to execute the collateral engagement, the principal contract might 
be rescinded, by putting, or offering to put, the party in statu quo; or it might be 
the foundation of an action for damages for its breach. McNair aud Wife v. 
Cooper. 660. 

. The measure of damages in an action for a breach of a warranty of title on the 

sale of personal property, cannot exceed the damages sustained by the vendee. 
Salle v. Light’s Ex’rs, use, &c. 700. 

See Vendor and Vendee, 13. 

See Evidence, 36. 


DEED AND REGISTRATION OF. 


1. The act of 1828, [Digest 208, §5,] which avoids all deeds of trust of personal 
property as against creditors and subsequent purchasers, unless recorded within 
thirty days, does not extend to a deed of trust assigning choses in action as secu- 
rity fora debt. McCain v. Wood. 258. 

2. A deed assigning ‘‘all debts due to the grantor from persens in the State of Al- 
abama for medical services,” without any schedule of names or sums, is not void 
for uncertainty. Jbid. 

3. When a deed of trust expresses a legal consideration, it is not void per se be- 
cause the amount of debts, &c. assigned by it is not set out or the names of the 
debtors specified. Ibid 

4. When the contest is between a creditor and a grantee of a trust deed to secure 
another creditor, the consideration of the deed must be shown, and it is not 
proved by the recitals in the deed, or by the admissions of the grantor at the 
time of its execution. bid. 

- 5, Where a father conveys all his estate to. his son, under circumstances which 
possibly might lead to the conclusion that a trust was intended for the grantor, 
but the transaction is free from fraud, the deed cannot be avoided or personal 
property conveyed by it recovered, in a courtoflaw. Morris v. Harvey. 300. 

6. If the conveyance under such circumstances express a consideration which was 
never paid, or if the same was in fact paid, these circumstances will not, as be- 
tween the parties, avoid the deed. Ibid. 

7. A deed of assignment made by a debtor conveying his property to a trustee, 
with power to collect and sell and apply the proceeds to the payment of certain 
crecitors; first, those named in schedule B. according to the order in which they 
were set down ; second, those enumerated in schedule C. pari passu, and with. 
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out priority or partiality, and lastly all other persons having legal demands agains, 
the debtor—and also giving tothe trustee the power and discretion of departing 
from such order and enumeration, if by such departure any compromise or set. 
tlement could be effected, advantageous to the debtor or his creditors—declared 
void, because made with the intent to delay, hinder and defraud creditors—and 
that such intent was apparent on the deed. Gazzamv. Poyntz. 374. 

8. A deed of assignment can be sustained, only where the property conveyed by 
the deed is bona fide devoted to the payment of the creditors, without stipulating 
for any benefit to the debtor, and where the equitable interests of the creditors 
are fixed and determined by the assignment itself. Jbid. 

9. The act of 1828, [Aik. Dig. 208, §5,] requiring deeds and conveyances of per- 
sonal property to be recorded, applies to mortgages of personal property. DMa- 
gee v. Carpenter. 469. 

10. Deeds conveying personal property may be admitted to record on the oath of 
one witness, where there is but one to the deed. Ibid. 

See Fraud, 3. 

See Partners and Partnership, 3. 

See Trust and Trustee, 1. . 
See Ejectment and Trespass To try Title, 2, 


DEMURRER TO EVIDENCE. 


1. In a demurrer to evidence it was stated that the Cashier and assistant Cashier 
deposed that they believed, and had no doubt, that notice of non-payment of a 
bill was deposited jn the post office, directed to the drawer; that their belief did 
not arise from any recollection of the fact, as connected with the bill sued on, 
but from the course of business of the Bank—it was held that from this evidence 
ajury might properly infer that the usual course of business of the Bank furnish- 
ed sufficient facts to warrant this belief; and if the party against whom such evi- 
dence is offered omits to inquire what this course of business is, he will not after- 
wards be heard in asserting that nothing is proved by it. Carson v. The Bank 
of the State of Alabama, 148. 

2. On a demurrer to evidence all reasonable presumptions are made against the 
party demurring ; and the Court is not bound to render judgment in conformi- 
ty with what should have been the verdict of the jury, but with what it legally 
could have been. Dearing, Sink g Co. v. Smith & Wright. 432. 

3. Where two persons named D. were sued as partners with S one of them with 
S. submitted to a judgment by nil dicit, and the other denied making the note 
sued on; on the trial of the cause a witness stated tiat “he had always under- 
stood that Mr. D. was a member of the firm,”— Held, that this evidence was suf- 
ficient on a demurrer to evidence to authorize the inference that the Mr. D. who 
had pleaded was the one to whom the witness referred. Ibid. 

4. It will not be intended, in the absence of all proof, (even against a party de- 
murring to evidence,) that a sheriff returned an execution placed in his hands, 
before the time when, by Jaw, it was returnable. Woodward v. Harbin. 534. 


DEPOSITION. 


1. An affidavit that “ some” of the witnesses of the plaintiff reside out of the limits 
of the State, is not sufficient to authorize a commission to issue to take deposi. 
tions. Lesne v. Pumphrey. 77. 
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2. When the Clerk omits to state what notice shall be given to the adverse party, 
of the time and place of taking it, the deposition cannot be read unless the party 
offering it prove that the notice actually given was sufficient. Ibid. 

3. It is not a sufficient cause to suppress a deposition that the certificate of the 
commissioner omits to show that it was taken within the hours named in the 
commission—reciting that pursuant to the commission the witness was caused 
to come before the commissioner on the day named in the commission. Sand- 
ford & Cleaveland v. Spence. 237. 

4. Asecond deposition may be taken witout leave of the Court first obtained for 
that purpose, but cannot be read tothe jury but by leave of the Court, which 
would not be given but upon a proper showing, and also producing and con. 
fronting the first with the second deposition. Such permission is matter of dis- 
cretion, and cannot be reviewed in this Court. Hester, Wilson, White ¢ Co. 
v. Lumpkin. 509. 

5. A deposition taken upon an affidavit that the witness is about to leave the State 
cannot be read on the trial of the cause, if the witness does not carry his purpose 
into effect, but remains within the State. The Commercial Bank of Columbus 
v. Whitehead. 637. 7 

6. A deposition cannot be read which the Commissioner certified was taken on 
the second day of November, the commission requiring it to be taken on tue first 
day of November. Nor will the defect be aided by the proof of a, witness that 
he received the deposition on the first day of November, but did not know when 
it was taken. Collins v. Fowler. 647. 

See Evidence, 19. 


DETINUE. 


1, Where an action of detinue is brought against two, and a verdict is found against 
one, and in favor of the other, in the absence of any thing in the record to show 
the character of the caption and detention, they may, on error, be intended to be 
tortious, and a judgment according tothe finding be sustained. Salter v. Pearce, 
669. 


DOWER. 


1, The statute in relation to the manner of obtaining and assigning dower, is cu- 
mulative, and does not exclude all other modes} and an assignment of dower, 
though irregularly made, to which the wife has given her assent, is obligatory 
upon her ; especially if she takes pessession of the land allotted to her, and there 
is no evidence that she has been overreached by fraud. Johnson, Adm’r, et al 
v. Neil and Wife. 166. 

2. As the widow holds her dower from her deceased husband, or rather by ap- 
pointment of law, it is not indispensable to the validity of its assignment that it 
should be made by deed or instrument in writing. bid. 

3. The widow of an intestate is entitled to dower in the lands of which her hus. 
band died seized, notwithstanding the administrator may have reported his es- 
tate insolvent. Allenv. Allen’s Adm’r. 556, 


EJECTMENT AND TRESPASS TO TRY TITLE. 


1. The act for the relief of tenants in possession against dormant titles, [Dig. 652,] 
gives a cumulative remedy, and does not repeal the common law rule ; therefore 
when a defendant in an action of trespass to try titles, is in posession, under 
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color of title, and is not a mere trespasser, he is entitled to set off the value ofthe 
permanent improvements against the value of the use and occupation. Holling. 
er v. Smith. 367. 

. Where a map is refe rred to in a grant or deed, as indicating what is intended to 
be conveyed, it is considered as a part of the conveyance, and may be referred to 
for the purpose of aiding in the identification of the land, showing its form, loca. 
tion, &c. Doe ex dem Millerv. Cullum. 576. 

3. Whether a monument, or boundary referred to in a conveyance, is identical with 
that found upon the ground, and which is supposed to answer to it, is when dis. 
puted, a question of fact for the jury. Ibid. 

4. It cannot be assumed asa legal conclusion, because a plot accompanying a sur- 
vey, and which traces its lines, seems to indicate the point of beginning to be at 
or near the mouth of a branch running into a navigable stream, that, therefore, 
the mouth of the branch shall ever after be regarded as the starting point in ad. 
measuring the land, or ascertaining its locatfon. Ibid. 

5. A plainuff in ejectment must recover on the strength of his own title, and if 
that is not sufficient to enable him to maintain the action, it is unimportant~what 
the title of the defendant is. Brock et al v, Yongueet al. 584. 

6. When the plaintiff in ejectment claims by a sale under execution, it is not ne- 
cessary that he should deduce a regular chain of title subsisting in the defendant 
in execution ; it is sufficient if he shows a legal title in the defendant at the time 
of the rendition of the judgment. bid. 

7. The judgment in ejectment is binding only on the parties thereto and their pri- 
vies; and one whose possession is distinct frem that for which the action is 
brought, cannot be ousted by an execution. But the defendant by a transfer of 
his possession pendente lite, cannot defeat the action; the plaintiff, notwith. 
standing, may proceed to judgment and eject the assignee. Howard and Hol. 
man v. Kennedy’s Exe’rs. 592. 

8. Where under a judgmert by default against the casual ejector, a person in pos- 
session who was a stranger to the proceeding, and claiming under a title prima 
facie valid, distinct from and disconnected with the plaintiff’s, is ejected, the 
judgment and execution may be set aside, and the person thus ousted let in to 
defend the action. Jbid. 


ERROR AND WRIT OF. 


1, When a party pleads specially facts which may be given in evidence under the 
general issue, which is also pleaded, if the Court should erroneously sustain a 
demurrer to the plea, the judgment will not be reversed for that cause, as no in- 
jury is caused thereby. McKenzie v. Jackson. 230. 

2. Where the service of notice of a Suggestion was effected on the sheriff only, and 
the judgment entry recites that *‘ the defendant came by his attorney,” &c. and 
a judgment is rendered on verdict against “ the defendant,” the inference is, that 
the sheriff is the party against whom the recovery is had ; and his sureties can’t 
join with him in the prosecution of a writ of error. Garey et al v. Wood. 296. 

3. An order declaring that a previous order had been complied with, and adjudg- 
ing that thé cause to which ig relates be stricken off che docket, is not revisable 
on writ of error; but if injustice results from it, the. appropriate remedy is by 
writ of mandamus. Stephenson et al vy. Mansony. 317. 

4. The mother of a bastard child should not be made a party toa writ of error 
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prosecuted by the father, but the Judge of the County Court, who is considered 
as the legal plaintiff in the judgment, should be made the defendant. Trawick 
v. Davis. 328. 

5. A garnishee who has answered and admitted an indebtedness to the defendant 
or some one else equal to the amount of the recovery against him, may, not- 
withstanding, sue out a writoferror. Fortune v. The State Bank. 385. 

6. A judgment rendered by default against a garnishee, on the third day of the 
term to which he is summoned, is erroneous and will be reversed on error. 
Randolph v. Peck § Co. 389. 

7. A decree of the Orphans’ Court was rendered between the same parties, that a 
certain sum be paid by the one party to the other as guardians, &c. that another 
sum be paid them for services, and that a farther sum be paid them for monies ad. 
vanced, and concludes by ordering that execution issue for these several sums— 
Held, that a writ of error which proposes to revise the decree in respect to one 
only of the sums adjudged to be paid, cannot be sustained ; but to authorise an 
appellate Court to take jurisdiction the entire decree should be brought up. 
Booker’s Ex’rs. v. Jemison and Stewart. 408. 

8. A-second deposition may be taken witout leave of the Court first obtained for 

“that purpose, but cannot be read tothe jury but by leave of the Court, which 
would not be given but upon a proper showing, and also producing and con- 
fronting the first with the second deposition. Such permission is matter of dis- 
cretion, and cannot be reviewed in this Gourt. Hester, Wilson, White & Co. 
v. Lumpkin. 509. 

9. When a motion by one, who shows prima facie that he was illegally disposses- 
sed under a judgment and execution in ejectment, has been made to set the same 
aside, is overruled, the plaintiffs the motion may prosecute a writ of error. How- 
ard and Holman v. Kennedy’s Ex’rs. 592. 

10. An order appointing a receiver in a case in Chancery, and directing an attach- 
ment to issue against certain tenants, in possession of a part of the property in 
question, unless they attorned to the receiver w) hi: a prescribed time, is not 
such a final order or decree as can be reviewed on writ of error, while the cause 
is pending in the Court of Chancery. Dansony and Hurtell v. The United 
States Bank and its Assignees. %35. 

See Court, Charge of, 1. 

See Pleading, 16. 

See Practice at Law, 24, 27. 
See Lien, 2. 


ESTATES OF DECEASED PERSONS. 


1. When Commissioners appointed by a Judge of the Supreme or Circuit Court to 
settle an estate in which the Judge of the Connty Court is interested, act under 
the appointment, the record of the County Court should set out the commission 
under which they assuine to act. Woodruff v. The Bank of the State of Ala- 
bama et al. 292. 

2. Such Commissioners are invested with all the powers appertaining to the Coune 
ty Judge with reference to the estate committed totheir supervision. Ibid. 

3. They are authorized to make a final distribution of the assets among the credi- 
tors, and to render a decree for the amount due to each person. Ibid. 

4. When sucha decree is made, ashort stay of execution may be allowed to give 


98 





778 INDEX. 





ESTATES OF DECEASED PERSOQNS—continvep. 


the administrator the opportunity to pay the several creditors, without incurring 
the costs of an execution. Jbid, 

5. The County Court, on the final settlement of an estate, has no jurisdiction to 
render judgment against any person but the representatives of the estate to be 
settled. Jones and Connor v. Jemison and Stewart. 632. 

6. To constitute fraud in the settlement of an estate, the legatees or those interest. 
ed in it, must collude with the administrator, Wéilliamson v. Howell et al. 
693. 

See Executors and Administrators, 6. 
See Dower, 3. 
See Sureties, 6, 7. 


EVIDENCE. 


1. In order to charge the husband with knowledge of a fact, it is not permissible to 
shew that it had been spoken of. in his family, and before his wife; especially if 
he had no such interest in the matter as to warrant the conclusion that the wife 
repeated to him what she had heard. Odenv. Stubblefield. 40. 

2. The declarations of a person in respect to personal property, of which he is in 
possession, are admissible as part of the res geste. Ibid. 

3. In slander, the words charged to have been spoken, or at least some of them, 
must be proved to have been spoken precisely as laid, and it will not be suffi. 
cient to prove the speaking of words of equivalent import. Williams and Wife 
v. Bryant and Wife. 44. 

4. The charge in the declaration, that a woman was called “a whore,” is not es. 
tablished by proving that she was called “a strumpet.” Ibid. 

5. The belief a witness is not evidence, but if his impressions are stated and not 
excepted to, nor any charge requested with respect to such testimony, there is no 
question raised on the record. Langford v Cummings ¢ Cooper. 46. 

6. Evidence of an offer on the part of the defendant in execution to transfer his 
property to another for the purpose of delaying creditors, cannot be given in evi- 
dence to affect the claimant who subsequently purchased the same property from 
the defendant in execution. Odenv. Rippetoe. 68. 

7. Nor is such evidence admissible with the limitation that it shall onlv affect the 
claimant, if subsequent evidence will authorize the jury to infer that the claimant 
received the property under the same circumstances, Ibid. 

8, When legal testimony is united with, and offered together with illegal testimo- 
ny, as a whole, although the Court may do so, it is not bound to separate the 
good from the bad but may reject the whole. Smith et als v. Zaner et als. 99. 

9. The orivinal record of a suit is competent evidence, although an exemplified 
copy would have been sufficient. *Zawsonv. Orear. 156. 

10. Proof by the grantee of a deed that he deposited it in the post office, directed to 
another, at a different office, and this person deposes that he never-received it— 
afterwards application is made personally to both the post offices, and also to the 
General Post Office by letter, and the deed is not found, this is sufficient to let 
in secondary evidence. McRae, Adm’r. v. Pegues, Adm’r. 158. 

11. Parol evidence of the contents of a deed 1s improper, when it is shown that the 
party offering is in possersion of a true copv. Ibid. 159. 

12. A bill in equity is not evidence of the facts stated in it against the complainant, 
unless sworn to by him. Durden v. Cleaveland. 225. 

13. Where a motion is made to exclude all the testimony given by a witness, ¢ 
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part of which is admissible, the Court is not bound to distinguish the legal from 
the illegal evidence, but may overrule the motion in toto. Hrabowski’s Ez’rz. 
v. Herbert, Daniel g Co. 265. 

14. The admission of record by the plaintiff that the suit is brought for the use of 
another, has no effect against the defendant in the action except toexclude ad- 
missions made by tne nominal plaintitf pending the suit. Brown v. Foster: 282. 

15. Books of accounts kept by a deceased clerk, and other entries or memoranda, 
made in the course of business or duty, by any one who would at the time have 
been a competent witness to the fact which he registers, are admissible evidence ; 
and where the book or memoranda in which the entry is made, is lost, then a 
copy, supported by the oath of the party who copied it, is admissible. Batre v. 
Simpson. 305. 

16. An administration bond is an official document appertaining to the adminis- 
tration, and cannot be removed from the office of the Clerk of the Orphans’ Court, 
without a breach of his official duty —when necessary to be give e-idence 
an examined copy, or one verified by the certificate of the proper officer, is suf- 
ficient, without producing or accounting for the original. Millerv.Gee. 359. 

17. Admissions of the owner of a note that it has been paid, may be grven in evi- 
dence in a suit brought for the use of another, it not appearing that he had any 
interest in the notes when the admissions were made. Remy, use, ¢c. v. Duf- 
fee. 365. 

18. A custoin that the merchants of Mobile retain bills and notes paid by them for 
their country customers, until the end of the year for settlement, may be given 
in evidence. Ibid. 

19. It is competent for a merchant to establish an account by proof that the entry 
on his book is in the handwriting of a deceased clerk, who is proved to have 
been correct and accurate in making his charges; and where a deposition pro- 
fesses to set out an exact copy «f the entry, as thus, ‘* 500 dox. cut glass beads, 
@ 30 cts. $109,” it is evidence to show that at least one hundred dollars was 
due for the articles charged ; the plaintiff claiming only that sum by his declara- 
tion, the fair irference is, that the sale was made at twenty cents the dozen, and 
the mistake was made by the «> nmissioner or scrivener who wrote the deposi- 
tion. Everly v. Bradford. 371. 

20. A declaration fur an injury tu cattle is not supported by evidence of injury done 
to mules. The term cattle, in its usual and ordinary acceptation in this State 
does not include mules. Brown v. Bailey. 413. 

21- One who signs a note on behalf of a steamboat and its owners, is a competent 
witness to show that his principals were indebted tothe payee. Childress et al 
v. Miller, use, Gc. 447. 

22. J. S. declared against the defendants for tht negligence of their intestate in fail- 
ing, as an Attorney at Law, to collect “‘sundry notes and accounts,” and offered 
in evidence a paper subscribed by the intestate, which is in these words— 
* Notes sent Philpot for Smith’s horse, (here the notes are described, by stating 
the names of the .nakere and their amounts.) ‘ Left with me F. & H’s. note 
for $70, due on the Ist January, 1829, tobring suit on.” Held, that this paper 
unexplained by other proof, was irrelevant and inadmissible; but under the 
count for mone7 had and received, the acknowledgement that F. & H’s. note 
was left with the intestate was admissible as a link in the chain of testimony 
necessary to show its amount, or the plaintiff’s title to the money collected 
thereon. Mardis’ Admr’s. v. Shackleford. 494. 
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23. Where evidence is adduced which is pertinent, but insufficient, the party against 
whom it is offered, should ask the Court to instruct the jury as to the application 
and legal eflect of the testimony, instead of objecting to its admission. Ibid. 

24. Where an objection is made to the admission of a writing, part only of which is 
inadmissible, the Court is not bound to distinguish between the different par:s, 
but may overrule the objection in toto. Ibid. 

25. If the subscribing witness to a bond be dead, proof of the handwriting of the 
obligor is admissible to establish its execution. * Jbid. : 

26. The official bond ofa sheriff is a public document, which may be proved by a 
copy, certified by the Clerk of the County Court, in whose office it is directed by 
law to be deposited ; it is no objection to the authentication that the attestation 
was made by the Clerk through his deputy, who certified the copy under his 
private seal, affirming that the public seal was lost or mislaid. Godbold et al v. 
The Planters and Merchanis Bank at Mobile. 516. 

27. Whether a monument, or boundary referred to in a conveyance, is identical with 
that found upon the ground, and which is supposed to answer to ityis when dis- 
puted, a question of fact for the jury. Doe ex dem Miller y. Cullum. 576. 

28. It cannot be assumed as a legal conclusion, because a plot a¢companying a sur- 
vey, and which traces its lines, seems to indicate the point of beginning to be at 
or near the mouth of 4 branch running into a navigable stream, that, therefore, 
the mouth of the branch shall ever after be regarded as the starting point in ad. 
measuring the land, or ascertaining its location. Ibid, 

29. The act of 1806, makes a legatee a competent witness to establish a will by 
declaring his legacy to be void. Perkinsv. Windham. 634, 

30. The maker of a prom‘ssory note is not a competent witness for the defendant 
who had indorsed it for his accommodation, in a suit by the holder against such 
indorser, without a release for the costs of the suit. The Commercial Bank of 
Columbus v. Whitehead. 637. 

31. The reasonableness of the charge of a physician cannot be established by a 
witness proving what the same physician had charged hau in a similar case. 
Collins v. Fowler. 647. 

32. Where there is a parol executory agreement, made at the time of the execution 
of a note, if the collateral contract be not executed, it cannot be given in evi- 
dence to defeat the actionon the note. McNair and Wife v. Cooper. 660. 

33. A witness proved that he had purchased a tract of land from the plaintiff’s tes- 
tator, ahd proposed to sell it to the defendants, who refused to buy the Jand un. 
less the notes to be given for the purchase could pass into the possession of the 
Selma Rail Road Company, which was indebted to them; ‘that this conversation 
was afterwards communicated by witness to the testator of the plaintiffs, who said 
that the notes of defendants would answer his purposes as cash, in payment of 
his stock to the Rail Road Company. Held that this testimony was irrelevant, 
on the ground that it did not tend to show what the contract really was, which 
the parties subsequently made. Jbid. 

34. The cases of Murchie v. Cook & McNab, 1 Ala. 42; of Simonton v. Steele, id. 
357; and of Honeycut v. Strother, 2 ib. 135, examined and explained. Jbid.. 
35. When a claim is interposed by a trustee, for the wife, the husband is not a com- 

petent witness. JZallv. Dargan. 696. 

36. In an action oy the vendee of personal property against the vendor upon a war- 
ranty of title, a judgment against the vendee at the instance of a third person, 

claiming to be the rightful owner, of which suit the vendor had no notice, is not 
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EVIDENCE—conTINveb. 


evidence to prove that the title of the latter was defective. But it seems, that 
such judgment is admissible to prove the amount of damages recovered ; and is 
conclusive of the invalidity of the vendor’s title, if it was obtained without 
fraud or collusion, upon notice given to him of the pendency of the action. Salle 
v. Light’s Ez’rs, use, gc. 700. 

37. An agent who purchases goods for his principal, which are, without the consent 
ot the agent, seized by the sheriff, by virtue of an execution against the agent, in 
favor of a third person, and sold to satisfy the judgment, is a competent witness 
in a suit by the principal against the sheriff for the trespass. Bush v. McGee. 
710. 

38. When two or more persons have a common object in view, the deelarations of 
one, in the presence and hearing of all, in furtherance of the common purpose, 
and uncontradicted by them, must be considered as the declaration of all.— 
Therefore when L. against whom four judgments had been obtairied, and exe- 
cutions issued thereon, went to the Clerk’s office with two other persons, as his 
intended sureties to obtain writs of error to the Supreme Court, and to execute 
bonds to supersede the executions, which the Clerk commenced preparing by 
proceeding to fill up the blanks kept in the office for that purpose, when L. in- 
terposed, and in the presence and hearing of his sureties, stated that he had not 
time to wait until the bonds were filled up, and requested that they might be ex- 
ecuted in blank, by him and his sureties, which was accordingly done, and a 
statement handed to L. that the executions were superseded—Held, that this 
was an express authori/y to the Clerk to fill up the blanks in the bond, both on 
the part of the principal arid the sureties. Gibbs g- Labuzan v. Frost & Dick- 
inson. 720. 

See Chancery, 9, 10, 11, 13. 

See Bills of Exchange and Promissory Notes; 4. 
See Husband and Wife, 2. 

See Sheriff and Sureties, 3, 12. 

See Partners and Partnership, 1. 

See Forcible Entry and Detainer, &c. 8. 

See Demurrer to Evidence, 3. 

See Ejectment and Trespass to Try Title, 2, 6, 


EXECUTION, WRIT OF. 


1. Where writs of fieri facias against the same defendant are at different times 
placed in the sheriff's hands, who levied them simultanegusly on all the defen- 
dant’s property in his reach, but did not sell under either, if the property is only 
sufficient to satisfy those, the lien of which had first attached, the sheriff is not 
liable to judgment at the suit of a plaintiff in one of the junior fi. fa’s, upon a sug. 
gestion that the money could have been made thereon by due diligence. Smith 
etals v. Hogan. 93. 

2. Where a fieri facias is received by a sheriff, before his term of office expires, 
and without any action thereon by him, is handed over to his successor, the latter 
must execute the writ. Lawsonv. Orear. 156. 

3 The Marshal of the United States is not liable to a surety for omitting to levy on 
the property of his principal, or for making a false return of no property, although 
by the omission to levy the surety is eventually compelled to sati=fy the judgment. 
The Marshal owes no duty “at common law to the surety, and therefore is not 
responsible tohim. Gregg y.Crawford. 180. 





782 INDEX. 





EXECUTION, WRIT OF—continvep. 


4. Under the statute directing the sheriff or other officer having an execution against 
more than one, to levy upon the property of the principal in the first instance, 
the officer is not'liable to an action at the suit of the surety, for an omission to 
levy on the property of the principal, unless the statutory affidavit is made by 
the surety. Jhbid. 

5. The sheriff having en execution against G. entered thereon a fictitious levy of 
a slave, as the property of G. when, in fact, there was no such slave in existence, 
and took from G. a furthcoming bond, with F. & B. as his sureties for the deliv- 
ery of the slave at a stipulated time. The bond being returned forfeitéd, and 
execution having issued thereon against the principal and sureties—Held, that 
the sureties could not be relieved in Chancery because the levy was fictitious. 
Mead et als v. Figh §& Blue. 279.- 

6. An execution issued on a judgment which the sheriff has discharged by paying 
the amount to the plaintiff in execution 1s not void, but may be set aside by the 
defendant in execution as having irregularly issued. If he omits or declines to 
do so, no une else can take advantage of it. Fournierv. Curry. 321. 

7. When an execution on a judgment has been sued out within a year and a day 
after its rendition, and returned nulla bona, it is not irregular to issue another 
execution after a lapse of eight years. Scull ». Godbolt. 326. 

8. Where the owner of a freehold, by a parol agreement, permits another to have 
a house which he had erected, to do with as he will, and witha view to its sev- 
erance from the freehold; by thjs agreement the house becomes a chattel, and 
may be levied on and sold as the property of him who is invested with the own- 
ership. Fosterv. Mabe. 402. — 

9. Itis the duty of the sheriff to have personal property present at the time and 
place of sale, but if this is not done, and a sale made, the property being absent, 
the sale is not void, but the purchaser acquires the title, subject to be divested by 
the order of the Court from which the execution issued, setting it aside. Ibid. 

10. A judgment was rendered against B. W. by a Justice of the Peace, who made 
an entry on his docket thus, ** Stayed sixty days, R. H. Ware security ;” an exe- 
cution issued against B. W. and R. H, W. which was levied on B. W’s proper- 
ty, and a forthcoming bond executed with, R. H. W. as surety; afterwards an 
execution issued on the furthcoming bond, and was levied on R. H. W’s pro- 
perty—Held, that although there was no stay bond, and the first execution was 
void as to R. H. W. yet it would not be avvided so as to affect the levy on B. 
W’s property ; and consequently the execution issued on the forthcoming bond 
would not be set aside. Gilleland, use, Gc. v. Ware. 414. 

11. In general it is irregular tv sue out a second execution when a sufficient levy 
has been made which remains undisposed of, in consequence of a forthcoming 
bond; but such a bond is not a satisfaction of the judgment, and if the condi- 
tion is broken, the plaintiff may sue out a new executivn on the judgment, or 
against the defendants to the same and the sureties on the bond. Quere, how 
far the lien of the judgment or first execution is continued or destroyed. Hop- 
kins v. Land. 427. 

12. By statute, a plamtiffis authorized to sue ovt more executions than one, but at 
his own cost ; whenever therefore a forthcoming bond is forfeited and it is ne. 
cessary to run executions to different counties, he may sue out one execution 
against the defendants to the judgment, and another against them and the sure- 
@iesto the bond. Ibid. : 
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EXECUTION, WRIT OF—continvep. 


13. The right of a mortzagor of slaves to the possession before default made may 
be sold under execution. Mageev. Carpenter. 469. 

14. A levy ‘and seizure by the sheriff of goods sufficient to satisfy the execution will 
as it respects the defendant in execution, be a satisfaction, although the goods be 
wasted by the sheriff. Campbell, use, g-c. v. Spence et al. 543. 

15. When a levy is made on property sufficient to satisfy the execution, and the 
plaintiff directs the sheriff to leave it with the defendant on his promise to have it 
forthcoming on the day of sale, and it is not so delivered, such levy will be re. 
garded as a satisfaction of the execution as it respects junior judgment creditors. 
Ibid. 

16. A levy and sale under a senior execution, will be considered a satisfaction as it 
respects a junior execution subsequently levied on-other property of the defen. 
dent, although the sheriff may make a misapplication of the money, and the 
plaintiff in the senior execution wil! be remitted to his claim against the sheriff. 
Ibid. 

17. A writ of execution should be made returnable to the term of the Court next 
succeeding its teste when issued more than fifteen days previous to the return 
day of the next succeeding term; but if issued when there is a less number of 
days, it should then be made returnable to the next succeeding term thereafter. 
Harredl et al v. Martin, Pleasants § Co. 650. 

18. Where an original fi. fa. was issued in the lifetime of the defendant, and re 
turned unexecuted, an alias or pluries fi. fa. issued atter his death, will not au- 
thorize the levy on, and sale of, lands of which the defendant died seized. Lue 
cas v. Doe exdem Price. 679. 

19. Where several judgments for the same debt are recovered against the surviving 
partner and the administratrix of the deceased partner, the latter cannot, by pay- 
ing the amount due, and obtaining an assignment of the judgment against the 
former, continue the same in force and have execution thereof in the name of 
the plaiatiff, in order to her reimbursement. Bartlett g¢ Waring v. McRae. 
688. 

20. Quere? Is not an original, or alias fieri facias, issued after the defendant's 
death, a nullity as it respects the lands of which he died the proprietor. Manso- 
ny and Hurtell v. The United States Bank and its Assignees. 735. 

See Statutes, 1, 9. 

See Chancery, 4. 

See Sheriff and Sureties, 9, 13. 

See Executors and Administrators, 5. 
See Lien, 1, 4. 

See Supersedeas, 1, 2. 

See Indorser and Indorsee, 2. 











EXECUTORS AND ADMINISTRATORS. 


1, An administrator wishing to make final settlement should present bis accounts 
to the Judge of the County Court, whose duty it is to audit and state them. and 
report them for allowance at a succeeding teem, at least forty days notice being 
given. Taylor and Wife et alsv. Reese, Adm’r. 121. 

2. In an action against a surety to an administration bond, it is necessary to shew 
that assets came to the hands of the adininistrator, and the surety is responsible 
only to the extent ofthe devastavit. After the plaintiffhas shown what amount 


‘ 





784 INDEX. 


s 





EXECUTORS AND ADMINISTRATORS—continvep. ‘ 


of assets came to the hands of the administrator, it rests with the defendant to 
show that they have been lawfully appropriated. Miller v. Gee. 359. 

3. The act of 1832, [Aik. Dig. 253,] which authorises an execution to issue against 
the surety of an executor to his official bond upon a return of “ no property found,” 
tw an execution issued ona decree of a County Court against the executor, 
was intended to embrace bonds executed prior to its passage, but was not intend- 
ed to retroact upon decrees of the Orphans’ Court rendered vrior to the passage 
of the lew. The act is constitutional. Elliott and Perkins v. Mayfield and 
Wife. 417. 

4. In this State it is unlawful for an administrator to sell the personal estate of bis 
intestate at private sale, and if such sale is made, it conveys no title to the pur. 
chaser. Wier v. Davis and Humphries. 442. 

5. A bona fide purchaser from an administrator, cannot be deprived of his posses. 
sion in the property sold. by an execution in favor of a creditor against the ad- 
ministrator, to be levied of the goods and bhattels of his intestate in his hands, 
when the execption issues after the sale, although'the sale itself is illegal. Such 
a sale, if accompanied with possession, leaves nothing in the administrator but a 
mere right of action for the slave, and this is not the subject of levy or sale; nor 
is the property itself in the possession of the purchaser subject tolevy. Ibid. 

6 The statute does not require that a claim agains: the estate of a deceased per- 
son shall be presented to all the personal representatives, where there are more 
than one; nor does it impose upon the creditor the necessity of presenting the 
evidence by which the demand is sustained. Mardis’ Adm’rs. v. Shackleford. 
494, 

7. The administratrix of the transferee having divided the slaves according to the 
agreement, and delivered them to those entitled, a part of whom were left with 
her to assist in gathering the crop, and which she afterwards refused to deliver, 
in an action against her for the recovery of the slaves—Held, that if the original 

"agreement to divide the slaves was fraudulent, the division made by her was 
void; but if the agreement was bona fide, the division was good, as she was 
merely doing voluntarily what a Court of Chancery would have compelled her 
todo. Dearman v. Dearmanand Coffman. 521. 

8. An administratrix cannot dispose of the property of the estate by private sale, 
and such a sale. though for a full consideration, will be void as against heirs, dis- 
tributees andcreditors. Ibid. 

9. An administrator cum testamento annexo, who is appointed upon the failure of 
the executors to qualify, cannot execute a power to sell lands conferred upon 
the latter by the will. Lucas v. Doe ex dem Price. 679, 

See Evidence, 16. 

See Bond, 4. 

See Lien, 4. 

See Sureties, 6, 7. 

See Estates of Deceased Persons, 6. 


EXCEPTIONS, BILL OF. 
See Practice at Law, 23. 
FORCIBLE ENTRY AND DETAINER. 


1. By going to trial in an action of forcible entry and detainer without objection to 
the regularity of the process, the return of the sheriff, and the form of the com- 
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FORCIBLE ENTRY AND DETAINER—contincvep. 





plaint, all objections thereto are waived and cannot be made on error. Wright 
v. Lyle. 112. 

2. The Justice of the Peace may grant a new trial in a case of forcible entry and 
detainer. Jbid. 

3. A possessiun peaceably acquired will be converted into a forcible and unlawful 
detainer by a refusal to yield the premises on demand, and forcibly retaining it. 
Nor is it necessary that a demand to quit should be in writing, unless there was 
a previous tenancy, under which the possession was first acquired. Ibid. 

4. The description of the Jand in the complaint must convey a distinct or definite 
idea of the land sought to be recovered; but if no objection is taken to it in the 
Court below, it will be aided by the verdict and judgment if they identify the 
lands with reasonable certainty. Ibid. 

5. In an action for an unlawful detainer, the plaintiff Is not a competent witness to 
prove the service of the notice in writing for the delivery of possession of the 
premises sought to be recovered. Stinson v. Gosset. 170. 

6. An action for an unlawful detainer, under the statute, cannot be maintained 
unless the defendant entered as a tenant of the estate, or is in possession of the 
same by, from, under or by collusion with such tenant—but it need not be shown 
that the tenancy was created by the plaintiff, if he is entitled to the possession 
as a remainder man, or as owner of the reversion. Ibid. 

7. The act which requires a J.="ice of the Peace in a suit of forcible entry to note 
on his docket the reasons for the admission or rejection »f evidence, is directory 
merely, and the omission will not prejudice either party. Clark v. Stringfel- 
low. 353. 

8. The defendant in a forcib!e entry suit. cannot give jn evidence a sheriff’s dead 
to show a determination of the plaintiff’s title. The question to be tried is with 
respect to the actual possess on, and no controversy can be raised as to ihe mer- 
its of the title. Ibid. 

9. Where a tenant of the plaintiff voluntarily surrenders pos:ession to the defen. 
dant upon a claim of tile, this entry is ‘lasiou with or under the tenant, 
and therefore the entry is within the act. Ibid. 

10. Althongh the landlord may be permitted by a Justice to defend the possession of 
his tenant when sued four a forcible entry, yet the judgment is properly entered 
against the tenantin pussession. Ibid. 


FORTHCOMING BOND. 


1. In general it is irregular to sue out a second execution when a sufficient levy 
has been made which remains undisposed of, in consequence of a forthcoming 
bond; but such a bond is not a satisfaction of the judgment, and if the condi- 
tion is broken, the plaintiff may sve out a new execution on the judgment, or 
against the defendants to the same and the sureties on the bond. Quere, how 
far the lien of the judgment or first execution is continued or destroyed. Hop- 
kins v. Land. 427. 

. By statute, a plaintiff is authorized to sue out more executions than one, but at 
his own cost ; whenever therefore a forthcoming bond is forfeited and it is ne. 
cessary to run executions to different counties, he may sue out one execution 
against the defendants to the judgment, and another against them and the eure. 
tiesto the bond. Ibid. 

See Lien, 3. 
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FRAUD. 


1, Where the contract of sale has been executed by the purchaser’s acceptance of 
a conveyance, fraud cannot be urged as a defence to an action at law, for the 
price agreed to be paid. Cullum v. The Branch of the Bank of the State of 
Alabama at Mobile. 21. 

2. Fraud committed by the vendor in the sale of land, by the concealment of an in. 
cumbrance, created by himself. by means of which the purchaser is afierwards 
evicted, is relievable in equ'ty by restraining the collection of the purchase mo 
ney to the extent of the injury, or by an entire rescission of the contract, although 
the incumbrance is of record, and the conveyance is with warranty, covering ins 
cumbrances generally. Ibid. 

3. The mere neglect of a trustee to sell property, conveyed to him ty the grantor, 
cannot defeat the object of the trust. Quere ? Would the omission of the trus- 
tee to execute the trust for an unreasonable time, with the knowledge or assent 
of the cestui que trust, lead to the conclusion that the deed was fraudulent 
Cowling v. Douglass. 206. 

4. The possession of a mortgagor, when consistent with the deed, is not a 
badge of fraud—therefore, where a mortgage was made to secure the mortga- 
gees as sureties on three notes failing due at different times, with power to sell 
at the happening of the first default, the mortgagees may permit the property to 
remain in the possession of the morigagor until the happeaing of the ‘ast default. 
Magee v. Carpenter. 469. 

5. A father and sun join ina conveyance of slaves, the property of the son, to an- 
other son, with an understanding that the transferee should hold the siaves due 
ring his life, or until the children of the father come of age, and then to be divided 
among those children. The conveyance was made from the apprehension that 
the creditors of the father, who had once owned the property, would sieze it for 
his debts—Held that / 'he slaves were not liable for the debts of the father, such 
an agreement, though it might be suspicious, would not necessarily be fraudu- 
lent. Dearman v. Dearmanand Coffman. 521. 

See Vendor and Vendee, 8. 

See Bailment, 1, 2. 

See Deed and Registration of, 5, 6, 7, 8. 
See Executors and Adminisiraiors, 7. 


FRAUDS, STATUTE OF. 


1. A verson in possession of personal property as an agent, may acquire a title in 
favor of creditors and purchasers, where the property is given or lent to him, 
with a reservation to the giver or lender ; unless the reservation is in writing and 
duly acknowledged, &c. and recorded, or a demand of possession is made and 
pursued by due course of law within three years. And, although a sum of mo- 
ney was paid by such donee, or lvanee, as hire, it would not, as it respects his 
creditors and purchasers, prevent a divestiture of the donor or lender’s reserva- 
tion. Oden v. Stubblefield. 40. 

2. A voluntary deed, if delivered to the Conee, will pass the title to slaves, as be- 
tween the donor and his representatives, although not proved or acknowledged, 
as required by the statute of frauds. McRae, Adm'’r. v. Pegues, Adm’r. 159. 

3 M. & G. being partners, dissolved, and M. & A. covenanted with G. on re- 
ceiving the goods and effects of the old firm to discharge its debts, and also to pay 
certain debts which G. owed individually, among which was a debt due J. which 
M. by parol afterwards promised J. to pay him—Held, that this was an original 
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FRAUDS, STATUTE OF—continvep. 


undertaking, and not a promise to pay the debt of another within the statute of 
frauds, and that the agreement between M. & A. & G. by which the former 
covenanted to pay the | 9: to J. i< merely the inducement to the promise upon 
which the action was founded. M-Kenzie v. Jackson. 230. 

4, Where B. contracts with K. to build a house fur such a price as was customary, 
and proceeded with the work, and afterward K_ left the State, whereupon P. 
prumised verbally to pay B. according to the contract if he would go on and 
finish the work; this promise is cullateral, and cannot be enforced under the 
statute uf irauds. Quere, as to how the law would be if the contract between B. 
and K. was repudiated before the promise by P. Pucket v. Bates. 390. 

See Deed and Registration of, 7,8. 
See Chancery. 39. 


GARNISHEE. 


1. The act of 1840, [Meek’s Sup. 192 ] authorizing the mode of proceeding upon 
the answer of a garnish. +. ends to garnishee process upon judgments as well 
as original ani judicial attachments. WZ Cain v. Wood. 258. 

2. When the answer of a garnishee discloses that anuther person has, or claims, 
an interest in the debt, such third person should be cited to appear. Payne v. 
The Mayor and Aldermenof Mobile. 333. 

3. The answer of a garnishee making a special statement of facts, from which it is 
inferrable that he was once indebted to the defendant in attachment, but that he 
has been notified by a third person that he is the proprietor of the debt, and de- 
mands payment, does not authorize the rendition of a judgment against the gar- 
nishee. Butin such case the plaintiff may contest the answer, and submit an 
issue tothe jury. Fortune v. The State Bank. 385. 

4, Wiere the answer of a garnishee states that a third person sets up a claim to 
the debt admitted to be owing, the act of 1840 requires a notice to be given to 
that person ; and it seems that two notices returned ‘ not found,” are equivalent 
to personal service, so that the statute applies even where he resides without the 
State. Thid. 7 

5. A garnishee who has answered and admitted an indebtedness to the defendant 
or some one else equal to the amount of the recovery against him, may, not- 
withstanding, sue out a writoferror. Ibid. 

6. Where the judgment recites that the garnishee had answered at the last term 
that he was indebted to the defendant, &c., and an answer is copied in the 
transcript which appears to have been then verified, that answer will be consid. 
ered by the appellate Court as a part of the record. Jbid. 386. 

7. Ajudgment rendered by default against a garnishee, on the third day of the 
term to which he is summoned, is erroneous and will be reversed on error. 
Randolph v. Peck § Co, 389. 

8. J. H.C. and W. A. G. being partners, the latter, upon the dissolution of the 
firm, agreed to pay the former a specified sum of money for his interest, and the 
former expressed a wish that the latter would pay the money to his brother S. 
W. C. to whom he said he was indebted. The latter replied that it was imma. 
terial to him to whom he paid the money. Subsequent to this, W. A. G. was 
garnisheed by the plaintiff, a creditor of J. H. C., and the jury having found J. 
H.C. was indebted to S. W. C., at the time of the transfer of the debt to him— 
held that the money in the hands of W. A. G. was not sufyect to the garnishment 
of the plaintiff. Lovely v. Caldwell. 684. 
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9. Stock owned by an individual in an incorporated company, cannot be subjected 
to the paymen: of his debts by garnisheing the corporation. Planters and Mer- 
chants Bank v. Leavens. 733. 

10. A corporation can answer process of garnishment only under its common seal. 


Ibid. 
GUARDIAN AND WARD. 
See Action, 1. 


GIFT. 


1. A deed of gift, if delivered to the donee, will pass the title to slaves as effectually 
as if the slaves themselves were delivered. McRae, Adm’r. v. Pegues, Adm’r. 
159. 

Seé Frauds, Statute of, 2. 
See Fraud, 5. r 


HUSBAND AND WIFE. 


1. A marriage took place in Virginia in 1797. After a few years cohabitation the 
husband and wife se »parated—the husband left the State of Virginia, came to 
this State, and in 1817 married another woman, who was ignorant of the first 
marriage, and who had two children by her supposed husband; the first wife, 
after the separation, had two illegitimate children. In 1837 the husband by deed 
conveyed all his property, real and personal, to trustees, for the benefit of the 
second wife and children, reserving to himself an annuity of a thousand dollars 
a year during his life, and died in 1839. Upon a bill filed by the first wife to 
set aside this deed, to have dower allotted to her in the real estate, and for her 
distributive share of the personalty—Held, that the second wife and children 
were purchasers for a good consideration of the property conveyed by the deed, 
and that as their equity was at least as good as that of the first wife, a Court of 
Chancery would not interfere. Ford v. Fordetals. 142. 

2. A marriage may he proved by cohabitation as man and wife, reputation, &e., in 
all cases except on a trial for bigamy, or in an action of crim.con. Ibid. 

3. Where a father by will gives to his son a slave until the sluve attained the age 
of twenty-one years, aod the remainder of the life of the slave to his daughter, 
then a married woman—Held, that the right of the husband to the slave was 
perfect on the assent of the executor to the iegacy, that the possession of the ten- 
ant of the particular estate was the possession of the tenant in remainder—and 
that the right of the slave survived tothe husband upon the death of the wife be- 
fore the termination of the particular estate. Pitts v. Curtis. 350. 


INDORSEMENT. 


1. The assignment of a note by the payee, in these words, “ For value received, I 
indorse the within note to H. & B. and warrant the payment of the same,” does 
not impose an absolute and unconditional liability, but is a promise to pay to the 
assignee if the maker is unable todo so. Douthitt v. Hubson ¢& Brockman. 
110. 

2. A debt to fall due in future for services to be afterwards rendered may be trans- 
ferred by assignment before the services are rendered, and such transfer, if bona 

fide, will defeat an attachment subsequently sued out against the transferrer. 
Payne v. The Mayor and Aldermen of Mobile. 333. 
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3. The act of June, 1837, inhibits the bearer of a bond or note from suing thereon 
in his own name, unless he can deduce a title to the same by indorsement ; con- 
sequently, where a note was payable to S. L. or bearer, an action could not be 
maintained upon it by J. J. or bearer, for the use of S. L.--the same not appear - 
ing to have been indorsed to J. J. or any one else. ° White v. Joy, use, ce. 
571. 

See Practice at Law, 8, 9. 
See Statutes, 4. 
See Indorser and Indorsee, 2. 


INDORSER AND INDORSEE. 


1, Where the assignor of a note is Judge of the County Court of the county where 
the suit must be brouglit against the maker, it will be sufficient to charge the 
assignor to bring such suit to the next Circuit Court of the county. Jolt v. 
Moore. 394. . 

2. The discharge of the maker of a promissory note, when arrested on a ca. sa. by 
his creditor, is not such a satisfaction of the debt as to relieve the indorser from 
his liability to the creditor upun the indorsement. Quarles v. Glover. 674. 

3. A prior indorser is not entitled to have satisfaction entered upon a judgment 
against him, when the bill indorsed by him is paid by a subsequent party and the 


judgment prosecuted for his benefit ; but under no circumstances has the claim- 


ant, in the trial of a right of property, the right to inquire into the execution. 
Hall v. Dargan. 696. 


INSOLVENT DEBTORS. 
See Bond, 3. 
INTENDMENTS AND LEGAL PRESUMPTIONS. 


1, When the record recites that ‘the defendant failed to file his plea within the 
time prescribed by law,” a memorandum of pleas found in the record, will be 
presumed rot to have been filed within the time prescribed by law, and therefore 
properly disregarded. J.C. & J. Crosby v. Lassiter, 201. 

2. When the judgment entry recites that an issue was joined, but the record does 
not contain a plea, it will be intended that the plea was a mere denial of the case 
stated by the plaintiff. Gary et al. v. Wood. 296. 

3. It will not be intended, in the absence of all proof, (even against a party de- 
murring to evidence,) that a sheriff returned an execution placed in his hands, 
before the time when, by Jaw, it was returnable. Woodward v. Harbin. 534. 

See Sheriff and Sureties, 10, 11. 
* See Process, Service of, 3. 
See Verdict, 2. 


INTEREST. 


1. It seems that when the occupation has been of any value to the purchaser, the 
vendor, upon the rescission of the contract, will be entitled to interest on the pur- 
chase money, as a remuneration for the occupation from the time of the purchase 
until the offer to rescind, and until the abandonment. Cullumv. The Branch 
of the Bank of the State of Alabama at Mobile. 21. 

See Vendor and Vendee, 6. 
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JUDGMENT AND DECREE. 


1. A bond given to vbtain an injunction in obedience to the fiat of the Chancellor 
will not operate as a supersedeas, or have the force and effect of a judgment up- 
on a dissolution of the injunction, if it describes a different judgment from that 
sought to be enjoined by the bill Wiswellv. Munroe. 9. 

2. When a cause 1s carried to the Supreme Court by writ of error and execution 
superseded by bond, the judgment of the Court below is merged in the judgment 
of affirmance of the Supreme Court. Jb6id. 

3. A bond executed to obtain an injunction of a judgment affirmed in the Supreme 
Court, which described only the judgment of the Court below, will not operate 
as a supersedeas, or have the effect of a judgment on a dissolution of the injune- 
tion. [bid. 

4. A bond so executed as to enjoin a judgment at law, has the force and effect ofa 
judgment upvn a dissolution of the injunction, without any order by the Chan- 
cellur to that effect. Ibid. , 

5. When the husband and wife are sued for a debt of the wife, while sole, the 
judgment must be against both, and it judgment be re:idered against the husband 
alone, it will be reversed on error. Gray v. Thacker, use, Gc. 136, 

6. A judgment de bonis testutoris is erroneous when the declaration sets ont a 
cause of action created by the administrator in his own name and right, although 
he is described as an administrator in the declaration. Oliver, adm’r. vy. Hearne 
§ Whitman. 271. 

7. A judgment rendered on a forfeited recognizance must follow the condition ; if 
that is joint the judgment must be juint also. The State v. Hinson et al. 671. 

8. A judgment cannot be rendered against the sureties to a recognizance for a 
larger sum thanthe penalty. Ibid. 

9. Where a judgment at law is enjoined, upon the complainant executing a bond 
with surety, the injunction suspends the lien ofthe judgment. Mansony ¢ Hure 
tell v. The United States Bank and its Assignees. 735. 

See Practice at Law, 1, 2. 3, 12, 23, 23. 
See Lien, 1, 2. 

See Execution, Writ of, 15. 

See Supersedeas, 1, 2. 

See Execution, Writ of, 18. 

See Partners and Partnership, 7. 


JUSTICES OF THE PEACE. — 


1. It is competent fora Justice of the Peace to quash an execution issued by him. 
self, and a party prejudiced by a refusal to quash, may reinove the proceeding 
into a higher Court by certiorari, Gilliland, use, g-c. v. Ware et al. 414. 

2. A Justice of the Peace has no authority under the attachment laws of this State, 
to issue an attachment returnable into the County or Circuit Court of any other 
county, than that for which he is appointed. Caldwell v. Meador. 755. 

See Execution, Writ of, 10. 


LANDLORD AND TENANT. 


1. By a purchase of land at sheriff’s sale, the purchaser is invested witn the title 
of the defendant in execution. If, therefore, the defendant is a tenant, his land- 
lord cannot be permitted to become a co-defendant. Lawsony.Orear. 156. 
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LEGACY AND DISTRIBUTIVE SHARE. 


1. The Commissioners have no power to ascertain the value of property brought 
into hotch pot ; such value must be ascertained by the Judge of the County Court, 
or by a jury under his directions. Taylor and Wife, et als. vy. Reese, Adm’r. 
121. 

2. A child who has been advanced by the parent in his lifetime, refusing to bring 
such advancement into hotch pot, thereby relinquishes all his interest as distribue 
tee of the estate. Ibid. 

3. Where a father by will gave to his son a slave until the slave attained the age of 
twenty-one years, and the remainder of the life of the slave to his daughter, then 
a married woman—Held, that the right of the husband to the slave was perfect 
on the assent of the executor to the legacy, that the possession of the tenant of 
the particular estate was the possession of the ‘enant in remainder—and that the 
right to the slave survived to the husband upon the death of the wife before the 
termination of the particular estate. Pitts v. Curtis. 350. 

4. The act of 1806, makes a legatee a competent witness to establish a will by 
declaring his legacy to be void. Perkinsv. Windham. 634, 

5, A devise to a parent for life, and afterwards to his or her children, is not avoid« 
ed as it respects the parent, by the children proving the will as subscribing wit. 
nesses; though the latter cannot claim their residuary interest under the will. 
Ibid. 

See Orphans’ Court, 5. 


LIEN. 


1. The lien created bv a judgment on lands, is co-extensive with the State, but a 
bona fide purchaser under a fieri facias, issued on a junivr judgment would be 
protected. Campbell, use, &c. v Spence. 543. 

2. Where the execution is superseded by the suing out a writ of error and giving 
bond with surety, the lzen of the judgment is discharged. Thid. 

3. The execution of a forthcoming bond, or bond to try the right of property, does 
not impair the lien of the judgment. Ibid. 

4. Where a creditor omits to sue out execution until after the death of his debtor, 
no lien attaches upon his personal estate, in the hands of his administrator, who 
is bound to apply them in due course of administration, and whose claim wil 
prevail against the levy made under an execution issued after the death of the 
debtor. Blount and Stanley v. Traylor. 667. 

5. Where a judgment at law is enjoined, upon the complainant executing a bond 
with surety, the injunction suspends the lien of the judgment. Mansony and 
Huriell vy. The United States Bank and its Assignees. 735. 

6. Quere? Is not an original, or alias fieri facias, issued after the defendant’s 
death, a nullity as it respects the lands of which he died the proprietor, Ibid. 

See Mortgage, 9. 


LIMITATIONS, STATUTE OF. 


1. The statute of limitations in favor of an Attorney who is charged with negligence 
in the performance of a professional engagement, begins to run from the time he 
became liable to an action, although the damage may not be developed, or become 
definite, until sometime afterwards. And an Attorney who undertakes to collect 
notes &c. by suit, must sue to the first Court, to which, with reasonable diligence, 
suit could be brought; if he fails, he is suable immediately. Mardis’ Adm’r. v. 
Shackleford. 495. 
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MANDAMUS. 


1, Where an attachment ancillary to an action brought in the usual manner, is 
improperly dismissed, a mandamus 1s the appropriate remedy in order to its re 
instatement; and a rule will be awarded requiring the Judge of the proper Court 
to show cause why a peremptory writ should not issue, although notice has not 
been given that the motion will be made. Boraim & Co. v. Da Costa. 393. 

2. When a suit is commenced in the name of a person without his consent, and 
carried on for the benefit of another who claims an interest, the plaintiff on the 
record is authorized to dismiss the suit unless indemnity is given him against 
the costs ; but the erroneous action of an inferior Court in allowing such a plain. 
tiff to dismiss his suit can only be corrected by mandamus. Brazier v. Tarver. 
569. 

MASTER AND SLAVE. . 


1. The owner of a slave is under a moral and legal obligation to supply his neces. 
sary wants. While tue slave remains under his protection, he is the judge of the 
extent of his wants, but cannot absulve himself from this obligation by voluntarily 
permitting the slave to be absent from him, unless he provides some person to 
stand in the relatio2 of master to the slave. Gibsonv. Andrews. 66. 

2. The hirer, where no agreement to the contrary is made, is responsible for medi- 
cal services rendered to the slave during the period for which he is hired ; but if 
such hirer should permit the slave to be absent from him, the owner would be 
responsible for necessary medical services as well as the hirer. Ibid. 


MORTGAGE. 


1, A second morgagee may pay the amount due on the first mortgage, when it is 
susceptible of ascertainment, without an account between the parties, and file 
his bill for the sale of the mortgaged premises; when the decree will be for the 
sale of the premises to pay his debt and the redemption money paid by him— 
or, ifno obstacle.exists to an account between the mortgagor and-first mortgagee 
he may file his bill for foreclosure, making all persons in interest parties, and ob- 
tain a decree fora sale under both mortgages. Cullum et al v. Erwin, Adm’r. 
452. 

2. In such a case, if a dispute should exist between different defendants as to their 
respective rights to the avails of the mortgage, the Court could not settle the con- 
troversy between them upon their answers to the bill, but it would be necessary 
that a cross bill should be filed by them, or some of them, putting the matter in 
dispute in issue. Ibid. 

3. If, when the cause is ripe for a decree of foreclosure, the defendants claiming 
under a prior mortgage should not have taken the necessary steps to enable the 
Court to adjust their rights to the fund, the complainant should not be delayed 
for that cause, but the decree should be that the fund arising from the sale un- 
der the first mortgage be brought into Court, subject to its future disposition. 
Ibid 

4. The assignment of a note, secured by a mortgage on land, is, if not otherwise 
expressed, an assignment, pro tanto, of the mortgage also, and if the fund aris. 
ing from the mortgage is not sufficient to pay the entire debt secured by it, the 
assignee will be entitled toa preference over the mortgagee. Ibid. 

5. Where several notes, secured by the same mortgage are assigned at different 
times, if the fund arising from the sale of the mortgaged premises is not suffi- 
cient to pay all the notes, the assignees will be entitled to priority of payment in 
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MORTGAGE—conTINUED. 


the order in which the assignments were made, and not according to the time 
of the falling due of the notes, unless the assignor, at the time of the assignment, 
gave a preference to one or more in the mortgage. Thid 

6. The right »f a mortgagor of slaves to the possession before default made may 
be sold under execution. Jageev. Carpenter. 469. 

7. Such defauit will not be presumed from the fact merely that one instalment of 
the debt, to secure which the mortgage is na‘. due, Ibid. 

8, The possession of a mortgagor, when consistent with the deed, is not a 
badge of fraud—therefore, where a mortgage was made to secure the mortga- 











gees as sureties on hiree notes failing due at different times, with power to sell 
at the happening of the first default, the mortgagees may permit the’ property to 
remain in the possessivn of the mortgagor until the happening vf We 48 default. 
Ibid. 

9. A subsequent incumbrancer is not bound to pay off prior liens, to entitle him to 
sell the property to pay his debt ; but itis competent for him to go into Chancery 
to coerce a <1'e, and after the payment of liens, obtain whatever balance may 
remain. Chamberset al v. Mauldin etal. 477. 

10. The grantor of slaves conveyed »v jd, in trust for the payment of a debt 
with a power ofsale, is not liable for hire so loz as he is permitted to retain 
their possession ; but if he transf-r ) i.e possession toa third person, that person, 
after a demand of him by the trustee entitled to the possession, will be account- 
able for hire. Ibid. 

11. Where asuit was pending for the foreclosure of a mortgage and a sale of the 
premises, the solicitor of the complainants, wiih their approbation, received of a 
friend of the mortgagor a part of the J-bt intended to be secured, agreeing that 
he should pro tanto have a lien on the mortgaged property—Held, that the ar. 
rangement made the friend thus advancing money, an assignee in equity, to the 
extent of the sum advanced ; that the mortgagor, or a junior incumbrancer, upon 
taking an account, could not avail themselves of it as a partial extinguishment 
of the debt; and further, that the friend was not a necessary party to the bill. 
McMillan et al v. Gordon § Sioddard. 716. 

12. The mortgagee of land entitled to the possession, or to the rents, may recover of 
a tenant holding under a lease from the mortgagor, the rents accruing subse. 
quent to the time when the former become entitled ; unless previous to the notice 
the tenant paid them to the mortgagor; and in such cases the statute dispenses 
with the necessity of attornment. Mansony and Hurtell v. The United States 
Bank and its Assignees. 135, 

See Trust and Trustee, 5. 


ORPHAN’S COURT. 


1, The Commissioners have no power to ascertain the value of property brought 
into hotch pot ; such value must be ascertained by the Judge of the County Court, 
or by a jury under his directions. Taylor and Wife et als. v. Reese, Adm’r. 
121. 

2. A return made by the Commissioners, received by the Court, and ordered to be 
recorded, will be presumed to be correct until the contrary is shewn. Ibid. 

3. An administrator wishing to make final settlement should present his aceounts 
to the Judge of the County Court, whose duty it is'to audit and state them. and 
report them for allowance at a succeeding term, at least forty days notice being 
given. bid. . 

100 
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ORPHANS’ COUR T—continuep. 


4, Minors should have guardians appointed to pretect their interests at the settle. 
ment. Ibid: ‘ 

5. The defendant in error cannot object to a reversal on the ground that the inters 
est of the plaintiff in the matter of litigation was not propounded in the Court be- 
low. In cases where distribution is sought in the Orphan's Court, it is the correct 
practice for the plaintiff to set out his right to distribution ; if he neglects to do so, 
the administrator may compel him to do it by filing an exception ; but if this is 
omitted, he cannot afterwards, on error, question the right. McRae, Adm’r. v. 
Pegues, Adm’r. 158. 

6. The County Court, on the final settlement of an estate, has no jurisdiction to 
render judgment against any person but the representatives of the estate to be 
settled. Jones and Connor v. Jemisonand Stewart. 632. 

See Estates of Deceased Persons, 1, 2, 3, 4, 6. 
See Error, Writ of, 7. 

See Statutes, 6. 

See Sureties, 6,.7. 


PARTNERS AND PARTNERSHIP. 


1. Where a partnership for the purchase and saleof lands existed between H. and 
four other persons of the first part, M. of the second part, andsD. of the third part, 
upon a bill filed by H. in his own name against M. and D. for a settlement of the 
partaership accounts, alledging that he had purchased the interest of his associ- 
ates, and making them defendants to the bill, M. and D. having denied all know. 
ledge of this purchase and requiring proof of the fact—Held, that the answer of 
the associates of H. could not be read in evidence against M. and D. to prove the 
right of H. tosuein his own name. Moore et als v. Hubbard etals. 187. 

2. Where a bil] of exchange is purchased by an unchartered company, with its own 
bills, in the usual course of its business, and suit is brought against an indorser, 
who is also a partner of the company, in the name of another partner, to whom 
the indorsement is filled up, it is a partnership transaction, and the suit in the 
name of the partner is merely colorable and cannot be maintained when it is 
shown that he has no interest in the bill, and that it belonged at the commence. 
ment of the suit, and yet belongstothe company. Tiptonv. Nance. 194, 

3. Where a partnership sues upun a covenant executed in the firm name, they ad. 
mit that it is their deed, and the defendant cannot be allowed to object that it is 
invalid, because a seal has been used by one of the partners to bind his copart- 
ners. Dodge §- McKay, surviving partners, v. McKay §& McDonald. 346, 

4. Four persons constituting a firm in Tuscaloosa, afterwards established a new 
firm composed of themselves and eleven others, which was located under differ. 
ent names in Tuscaloosa, Mobile and New York. The old firm, before its dis. 
solution, was indebted to the plaintiff, and to discharge this debt the acting parts 
ner of the house at Mobile, and who had been one of the old firm, drew a bill on 
the branch at New York, which was accepted by the acting partner there, who 
had also been one of the old firm. At the time the bill was drawn, the new firm 
was indebted to the members of the oid firm in a large amount for goods sold, and 
at that time there stood also on the cash account of the house at Mobile, to the credit 
of the members of the old firm, a sum sufficient to cover the amount of the bill 
drawn: Held, that this was not the case of one partner giving the security of the 
firm for his individual debt, but that it was like any other case of indebtedness 
en the part of a firm, which any member of it could discharge by a payment in 
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PARTNERS AND PARTNERSHIP—conrinvep. 


money, or by giving a security in its name. Hester, Wilson, White ¢ Co. o. 
Lumpkin. 509. 

5. When partners sue on a note payable to the firm, proof of the partnership as 
alledged cannot be required, unless it is denied by a plea in abatement. Bell 
v. Crosby § Co. 575. 

6. A clause in partnership articles, by which the partners agree that the partner. 
ship shall continue for a specified time, notwithstanding the death of one or more 
of the partners, has not the effect, even when considered in connection with the 
act of 1839, [Meek’s Sup. 181,] to render the administrator of the estate of a de. 
ceased partner liable at law upon a contract made by the surviving partners.— 
Edgar v. Cook, Adm’r. 588. 

7. Where several judgments for the same debt are recovered against the surviving 
partner and the administratrix of the deceased partner, the latter cannot, by pay- 
ing the amount due, and obtaining an assignment of tbe judgment against the 
former, continue the same in force and have execution thereof in the name of 
the plaintiff, in order to her reimbursement. Bartlett ¢ ‘Waring v. McRae. 
688. 

See Chancery, 8, 12. 

See Contract, 11. 

See Pleading,’18. 

See Practice at Law, 20. 
See Garnishee, 8. 


PLEADING. 


1. In slander, the words charged to have been spoken, or at least some of them, 
must be proved to have been spoken precisely as laid, and it will not be suffie 
cient to prove the speaking of words of equivalent import. Williams and Wife 
v. Bryant and Wife. 44. 

2. When a matter alledged in the pleading is to be conrsideed as lying more pro- 
perly in the knowledge of the plain''ff than the defendant, then the declaration 
ought to state that the defendant had notice; but it is otherwise where both par- 
ties are supposed to be alike cognizant of the fact. Carlisle v. The Cahawba 
and Marion Rail Road Company. 70. 

3. In an action against a stockholder for instalinents requred to be paid upon his 
shares, it should be alledged by the company that the defendant had notice of the 
requisitions ; but a genera! averment in the declaration, in these words, * of all 
which the defendant had notice,” is sufficient on general demurrer. Ibid. 

4. A plea admitting of two constructions will be construed must strongly against 

' . the pleader. Lacy v. Holbrook, Bowman g Co. 83. 

5. Where the plaintiff declares on a special contract for building a house, and also 
on the common counts, for work and labor, a recovery may be had on the latter 
without proving a special contract subsequent toand distinct from that declared 
on. The rule is, that a recovery may be had for work and labor, whenever the 
defendant has accepted the work, although it may not amount to a performance 
of the special contract. Thomas & Trott v. Ellis g Co. 108. 

6. Where the contract is to pay a sum of money in promissory notes, due at a spee 
cified time, and to be endorsed by the defendant, 1t is not a sufficient breach to 
aver that “ the defendant, though often requested, has not paid the said sum of 
money in the said promissory note specified.” Withersv. Knox. 138. 
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PLEADING —continven. 

7. A declaration in the p'aintiff’s nam, although not signed by him, if placed on 
file, will be received as such. Farley’s Adm’r. v. Nelson. 183. 

8. Where the declarativa omits to state the precise amount of damages, if neces. 
sary, reference way ve hed to the writ, but where the cause of action is a legal 
liability as ihe statu’: ,rescribes the rate of interest, damages need not be laid, 
either in the writ or declaration. Ibid. 

9. Where a promissory note was subscribed thus. “A. A. M. President W. & Coosa 
R. R. Company,” the maker wien sued may, under the general issue, or a plea 
stating tbe facts specially, defend himself against an action charging him per- 
sonally, by proving that the nole was made for and on account of the corpora- 
tion designated, in virtue of an authority for tha: putpose, and so accepted by 
the payee. Buta plea under which such a defence is intended to be made, must 
be verified by oath, according to the statute of thisState. Jc Whorter, v. Lew. 
is, use, fc. 198. 

10. When the affidavit of the truth of a plea is necessary, the want of i it is a defect 
available on demurrer. Ibid. 

11. In ass gning the breaches in such-an action, if the damages alledged to have 
been sustained exceed the penalty of the bond, it is proper to assign the non- 
payment of the penalty; if they do not amount tu as large a sum as the penalty 
then the breach will be the non-payment of the damages actually sustained.— 
Hiil vy. Rushing and Wood. 2i2. 

12. Actions upon a:tachment bonds are governed in all respects by the rules appli- 
cable to actions on the case tur wrongfully suing out attachments, but the recove- 
ry never can exceed the penaliy « the bund. bid. 

13. The plaintiff who sues va a ; enal bond may frame his declaration on the penal 
part of the bond, without assigning breaches, and such a declaration is not bad 
when a condition is shewn on oyer. The proper course to compel an assign- 
ment of breaches, is to plead performance, or such other plea as will show a 
continuance of the condition Herndon v. Forneyetal. 243. 

14. In a suit by the assignee ayainst the assignor of paper not mercantile, it is ne- 
cessary to aver in the declaration that suit was brought against the maker to the 
first Court after the maturity of the note to which suit could be brought, or an 
excuse for not bringing it. Ryland v. Bates. 342. 

15. Where parties entered into a covenant by which they agreed to submit certain 
matters tu arbitration, and each stipulated to perform particular duties consequent 
upon the making of the award; it is enough for the party suing for a breach of 
covenant, to allege a performance of every specific duty enjoined by his part of 
the contract, notice to the defendant that the award was made, and that he res 
fused to comply with his engagement. Dodge 4- McKay, surviving partners, 
v. McKay and McDonald. 346. 

16. Where an action is brought upon a covenant to submit to arbitration, alledging 
a failure by the defendant to perform an act which he had stipulated todo when 
the award was made, the defendant is not entitled tu oyer of the award; but if 
it is craved and granted, the plaintiff cannot insist on error, that it was not regu- 
larly grantable. Ibid. 

17. Upon a demurrer to the declaration, its sufficiency cannot be determined by a 
reference to the indorsement on the writ or other part of the record. Ibid, 

¥8. It is not necessary‘in a suit against partners, to describe them as such in the 
writ. Tarlton etal. v. Herbert. 359. 
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PLEADING—contTINvcED. 


19. A declaration for an injury to cattle i is not supported by evidence of injury done 
to mules. The term catile, in its 1al and ordinary acceptation in thie State 
does notinclude mules. Drow 

20. The declaration alledged that J ‘ then Clerk of the steamboat C. forand 
on behalf of the same , a rnd t! ywners thereof. made and delivered 10, CLC. a pro. 
missory note, &c.—Held, that thi i net amvunt to an allegation that the note 
was made under an aythority fur that pur ; and it could not be intended, from 
the nature of his employment, that ¢ erk was authorized io bind his princi. 
pals. Childresset al. v. 21 ,§ 

91. A declaration against an Atiuraey at Law, commencing in essumpsit, and ale 
ledging that he undertovk to collect sundry notes and accounts, and conclading 
that * contriving to deceive and defraud,” he negligenily fviled to perform his 
undertaking, is not demurrable as being both in assumpsit and case—in the 
conclusion unnecessary terms are employed, but they du not viuate the declara. 
tion, or change the character of the action. VJardis’ Adm’rs v. Shackleford. 
493. ' 

22, It is no objection to a declaration io a suit commenced by attachment, that it 
charges the defendant in custody, instead of stating that his estate was attached. 
Miiler et al v. Mc Millan. 527. 

93. The act of 1829, which impuses a penalty of forty dollars on any ‘Justice of the 
Peace who shal! perform any official act after his removal from the beatin which 
he waselected, is mudified by the act of 1840, as it respects Justices elected for 
the city of Mobile; which latter act authorizes Justices of the Peace elected with 


in the city, to reside -hold their offices, and transact official business in any beat 
within the same. Consequently, a plea in abatement, which alledges that a re- 
cognizance was taken by a Justice of the Peace in the city of Mobile, after his 
removal from the beat for which he was elected, should negative his election in 
one of the beats of the city. Powers and Bull v. The State. 531. 

24. In an action by an indorsce agsinst an indorser, the latter need not plead in 
abatement that the suit was commenced before an execution against the maker 


was returned : the general issue throws upon the plaintiff the burthen uf prov. 
ing that fact, and the law makes it a prerequisite to his right to recover. Wood- 
ward vy. Harbin. 535. 

25. A plea containing matter in abatement and concluding in bar, is bad asa plea 
in abatement and may be taken advantage of on demurrer. Banks v. Lewis. 
599. 

26. A plea in abatement to-a suit commenced by attachment because of a defec- 
tive affidavit, shuuld set out the affidavit on oyer. Ibid. 

27. Where a bill single is described in the declaration, as made and delivered to 
the plaintiff, by the name and description of J. D. F. agent for G. A. K. or bear. 
er, the suit is properly brought, and the words agent, &c. will be considered 
merely as descriptio persona. Castleberry and Collins v. Fennell. 642. 

28. Where personal property is suid with a warranty of title, the vendee cannot 
maintain an action against the vendor, upon an allegation that his title was de- 
fective, unless he has been first charged at the suit of another person, whose 
right has been adjudged to be paramvunt, and the judgment has been satisfied, 
at least in part. A declaration which does not substantially alledge these facts, 
is demurrable. Salle v. Wright’s Ex’rs, use, g-c. 700. 

29. A count in an action on a warranty of tide, which alledges that a slave sold by 
the defendant to the plaintiff, and by the latter to L. had been adjudged to be the 
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PLEADING—continvep. 


property of B. in an action of detinue prosecuted by him against L., does not 
state a good cause of action. Sv acount in such case is alike defective which 
deduces the defendant’s liability from the recovery ot B. against L., the satisfac. 
tion of that judgment, by the latter, his reimbursement by, the plaintiffs, and 4 
notice of these facts to the defendant. Jbid. 

30. To entitle the plaintiff to recover of his vendor on a warranty of the title of per. 
sonal property, where he had_sold the same to L., of waom B. had recovered it, 
the declarativn should alledge that the plaintiff was informed of the pendency of 
the suit against L. in order.that he might defend the same ; and further, that B’s 
title was superior to the defendant's. Ibid. 

See Evidence, 4. 
See Bills of Exchange and Promissory Notes, 2. 
See Sheriff and Sureties, 3,7. 


POWER. 


1. An administrator cum testamenio annexo, who is appointed upon the failure of 
the executors to qualify, cannot execute a power to sell lands conferred upon 
the latter by the will. Lucas v. Doe ex dem Price. 679, 

2. A bond signed in blank-may be afterwards filled up in a material part by the 
express authority of those who are to be bound by it, and will be as valid as if 
filled up before it was executed—such authority may be by parol. An authori. 
ty to fill up and perfect the bund is an authority to redeliver it also. Gibbs ¢ 
Labuzan v. Frost § Dickinson. 720. 

3. When two or more persons have a common object in view, the declarations of 
one, in the presence and hearing of all, in furtherance of the common purpose, 
and uncontradicted by them, must be considered as the declaration of all.— 
Therefore when L. against whom four judgments had been obtained, and exe- 
cutions issued thereon, went to the Clerk’s office with two other persons, as his 
intended sureties to obtain writs of error to the Supreme Court, and to execute 
bonds to supersede the executions, which the Clerk commenced preparing by 

proceeding to fill up the blanks kept in the office for that purpose, when L. in- 
terposed, and in the presence and hearing of his sureties, stated that he had not 
time to wait until the bonds were filled up, and requested that they might be ex- 
ecuted in blank, by him and his sureties, which was accordingly done, and a 
statement handed to L. that the executions were superseded—Held, that this 
was an express authority to the Clerk to fill up the blanks in the bond, both on 
the part of the principal and the sureties. Jbid. 

4. An authority to perfect a bond by filling it up, given by parol, may be revoked 
in the same manner, and if revoked before the bond is perfected, the authority 

to perfect it, isatanend. Jbid. 721. 


PRACTICE AT LAW. 





1. When, in an action of assumpsit, the common counts are added to a count on 

a promissory note, it is allowable to take a judgnfent by default, without causing 

a nolle prosequi to be entered as to the former; but the judgment in such case 

‘ must not exceed the amount of the note. Granberry v. Wellborn, use, &c. 118, 

2. When a writ issues against two and is returned executed upon one, but is silent 

as tothe ather, the legal conclusion is that the latter was not served; under such 

circumstances it is allowable to take a judgment against the party only who is 
before the Court, and discontinue as to the other. Ibid. 
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PRACTICE AT LAW—continvep. 


3. The writ issued in the name of the nominal plaintiff for the use of J. P. H. and 
in the declaration E. H. was made the beneficial plaintiff: Held, that the party 
for whose use the suit was brought, being made liable for custs by statute, it was 
irregular to substitute for his, another name in the declaration, in his stead; and 
that the objection was available afier judgment by default. Ibid. 

4. The rule of practice which provides that all declarations, &c. shall be signed by 
counse], where counsel is employed, if not merely directory, does not make a pa- 
per purporting to bea declaration defective, because it is unsigned ; unless it ap- 
pears that the plaintiff was represented by counsel, at the time the declaration 
was filed. Farley's Adm’r. v. Nelson. 183. 

5. A declaration in the plaintiffs’s name, although not signed by him, if placed on 
file, will be received as such. Ibid. 

6. When a party dies pending a suit, a scire facias to revive it may, by statute, is. 
sue at any time to his personal representative. Ibid. 

7. Under a statute of this State, the service of a scire facias is good, though it do 
not appear that witnesses were present. Ibid. 

8. It is entirely regular to render a judgment against the personal representative 
of a deceased defendant at the return term of a sci. fa. where it has been execu- 
ted fifteen days before the Court, and the representative does not appear, make 
himself a party and claimacontinuance. Ibid. 

9. The act of 1839, which inhibits the rendition of a judgment at the appearunce 
term, applies only to, suits commenced by original process, and consequently does 
not embrace the revival of suits by scire facias. Ibid. 

10. A memoranda written by the presiding Judge across a motion entered on the 
motion docket, will authorize an entry nunc pro tunc, at a succeeding term.— 
Harris et al. v. Bradford. 215. 

11. Where a motion is made to exclude all the testimony given by a witness, @ 
part of which is admissible, the Court is not bound to distinguish the legal from 
the illegal evidence, but may overrule the motion in toto. Hrabowski’s Ez’rz. 
v. Herbert, Daniel g Co. 265. 

12. Where a judgment is rendered de bonis testatoris when it should have been de 
bonis propriis, it will be reversed and rendered at the cost of the plaintiff in er- 
ror. Oliver, Adm’r.v. Hearne and Whitman. 271. 

13. The Court trying a cause may annex as a condition on which a new trial is 
granted, that the party asking for it, pay costs, or that it be granted, unless the 
plaintiff remit damages, &c. Stephensonet al. v. Mansony. 317. 

14. Upon a motion for a new trial submitted by the defendants, the Court made the 
following order: ‘* The plaintiff is hereby required to remit the one thousand 
dollars damages assessed by the jury, or a new trial is granted by the Court, on 
the payment of all costs.” In a short time after the Court had adjourned for the 
term, the defendants paid the costs. At the second term thereafter, the plaintiff 
moved to strike the cause from the docket, upon his releasing damages—Held, 
that the costs were paid in due time, but the plaintiff should have elected to enter 
a remittitur at an earlier day, and the cause could not now be dismissed. Ibid. 

15. Where a cause in which it is proposed to try the right of property under she sta- 
tute is not placed upon the docket of the Court for several terms after the bond 
and execution is returned—Held, that the failure of the Clerk to docket it does 
not operate a discontinuance ; ahd if stricken from the docket, a mandamus will 
be granted to reinstate it. Wiswally. Gliddon. 357. 

16. A plaintiff who recovers an erroneous judgment cannot avoid the consequences 
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PRACTICE AT LAW—continvcp. 
of the error, by enjering 2 release in this Court of the damages, in the ascertain. 
ment of which the err : nd lec ve judgment for the land recovered. Hol- 


liager v. Seith 

17. Where the judgment recites that the garnishee hnd answered ct the last term 
that he wos indebted to the defendant, &c., and an answer is copied in the 
transcript which appears to have been then verified, that answer wiil be consid. 
ered by the appellate Court as a pari of the record. Fortune v. Tae State 
Bank. 386. 

18, The appearance of adefendant will dispense with the service of process upon 
him. Dearing, Sink § Co. v. Smith & Wrighi. 432. 

19. The recitul in a judgment that the defendant e:ys nothing in bar or preclusion 
of the plainisff’s action, amounts to the withdrawal of the pleas which he had 
previously filed. Ihid. 

20. The statuie having dispensed with proof that individuals suing as a firm were 
partners, unless the fact is put in issue by plea in abatement; where the making 
a promissory note is denied, by a party charged as a member of a partnership, 

. the same may be read to the jury without any additional proof, and then its 
go2nuineness, or legal obligation, must be shown. Jbid. 

21. Where on objection is made to the competency of testimony en masse, if part 
of it is admissible, the Court, without undertaking to distinguish it, may overrule 
the objection in toto. Jbid. 

22. When some ef the defendants suffer judgmert by default, and one of them 
pleads to issue, ro judgment should be entered against the others until the jury 
have returned their verdict, then it should be entered joint'y avainst all; but if a 
judgment is rendered against the former, and after verdict a judgmentin contin- 
uation of the entry, is rendered against the latter, it will be considered as a mere 
clericai misprision amendable under the act of 1824, ‘ to regulate pleadings a 
common law.” Thid. 

23. Where the judgement entry recites the facts differently from a bill of exceptions 
certified in the cause ; semble, the latter will control the former. Godbold et al 
v. The Planters and Merchants Bank of Mobile. . 516. 

24. Where a judgment cofforms to the verdict on which it is rendered, (though the 
latter is for too muach,) it will not be reversed on error, but a correction should 
have been sought in the primary Court. Ibid. 

25. When a suit is commenced in the name of a person without his consent, and 
carreJ on for the benefit of another who claims an interest, the plaintiff on the 
record is authorized to dismiss the suit unless indemnity is given him against 
the costs, but the erroneous action of an inferior Court in allowing such a plain. 
tiff to dismiss his suit can only be corrected by mandamus. Brazier v. Tarver. 
569. 

26. It is not erroneous however. to refuse to open the time which has been given in 
such a case to furnish the indemnity. After the time has expired the discretion 
of the Court is absolute and will not be controlled. Jbid. 

27. The rule that this Court will not reverse a judgment though the Court below 
may have erred in its charge to the jury, where it is clear from the entire record 
that the plaintiff cannot recover, is confined to those cases where the matter re- 
lied on to affirm the judgment, notwithstanding the error of the Court, is uncon- 
troverted. rock et al v. Yongueetal. 584. 
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PRACTICE AT LAW—conrinvep. 


28. It is not necessary to enter a furmal discontinuance as to those on whom pros 
cess is not served; by taking judgment against the others, the cause is, in law 
and in fact, discontinued as to them. The Statev. Hinson, et al. 671. 

29. After verdict in a trial of the right of property it is too late to object that no fore 
mal issue was before the jury, the record showing a trial as upon an issue. Hall 
v. Dargan. 696. 

See Court, Charge of, 1, 5. 

See Statutes, 2. 

See Landlord and Tenant, 1. 

See Sheriff and Sureties, 8. 

See Error and Writ of, 1. 

See Judgment and Decree, 6. 

See Pleading. 17. 

See Ejectment and Trespass to Try Title, 7, 8. 


PRACTICE IN CHANCERY. 


1. The Register of a Court of Chancery is bound to furnish the copy of a bill to the 
defendant, together with the subpena, although the plaintiff may not have paid 
him his fees therefor. McRae v. Juzan et a!. 236. 

2. Affidavits cannot be read un a motion to dissolve an injunction, in opposition to 
the answer, except in the case of an injunction to stay waste. Long ¢ Long v. 
Brown etal. 622." 

3. An injunction may be dissolved on the answer of one defendant, if he alone is 


charged with knowledge of the facts, Ibid. 


PRINCIPAL AND AGENT. 


1..The declaration alledged that J. A.C. then Clerk of the steamboat C. for and 

on behalf of the same, and the owners thereof, made and delivered to, &c. a pro. 
missory note, &c.—Held, that this did net amount to an allegation that the note 
was made under an authority for that purpose ; and it could not be intended, from 
the nature of his employment, that the Clerk was authorized .o bind his princi- 
pals. Childress etal. v. Miller, use, Gc. 447. 

See Frauds, Statute of, 1. 

See Evidence, 21, 37. 

See Witness, 1. 

See Power, 2. 

See Bond, 6. 


PROCESS, SERVICE OF. 


1. The sheriff returned on the writ * not executed, by order of the-attorney,”— 
Held, that proof that the defendant accepted service of the writ, was sufficient 
evidence that he had notice that the suit was pending, and to authorize the Court 
to render judgment. Boughton v. Spear g Pattison. 257. 

2. The appearance of a defendant will dispense with the service of process upon 
him. Dearing, Sink § Co. v. Smith & Wright. 432. 

3. An attachment issued against the estate of Charles G. Miller, William J. Wright 
and Thomas R. Crews; the writ was indorsed thus—* I do hereby authorize R. 
Thors, as my special deputy, to execute the within attachment. 10th Februa- 
ry, 1841. M. E. Gary, sheriff,S. C.” * Levied »n four bags marked T.R. C. 
also twenty.one bags W. J. W., also fifteen bags marked C. G. Miller, as the 
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PROCESS, SERVICE OF—continvep. 


preperty of the defendants. M.E.Gary,5 8. C. by R. Thorn, D.S.” Held, 
1. That the Supreme Gourt must judicially know that Mathias E. Gary was 
sheriff of Sumter, and that the letters “S.C.” are intended to designate that 
county, 2. That the appointment of the special deputy was regular; and, 3, 
That the return sufficiently shewed that the-property levied on was the defen. 
dants. Jiller et alv. McMillan etal. 527. 

See Attachment, 1, 2. 

See Amendment, 1. 


PUBLIC LANDS, SURVEY OF, &c. 


1. The act of Congress of 1820, in respect to the division of fractional sections, is 
not to be construed as imperative iu requiring those that contain more than one 
hundred and sixty acres, to be so divided in all cases as to make half quarter sec- 
tions, though its length and breadth admits of the formation of several. Doe ez 
dem Brown and Wife v. Hunt and Clements. - 129. 

2. Where a patent described the land conveyed by it thus, “ the southwest quarter 
of section twenty-two, &c., containing ninety-'wo acres and sixty-seven hun. 
dredths of an acre, aceording to the official plot of the survey of the said lands 
returned to the General Land Ofiice, by the Surveyor General :’—Held, that 
ninety-two 67-100 acres, as indicated by the subdivision marked on the “official 
plot,” was all that could be claimed under the patent. Ibid. 

3. The act of 29:h May, 1839, confers certain rights of pre-emption, but by its 
third section, declares ail assignments, &c. of the right to be void if made before 
the patent issues. The supplemental act of the 23d January, 1832, removes the 
restriction and permits the pre-empror to assign and transfer his certificate of 
of purchase. The act of 19th January, 1834, revives the first act, and contin 
ues its provisions, for the benefit of those entitled to preeemption, in furce for two 
years, but is silent with respect to the revival of the supplemental act. Held, 
that a pre-emptor under the act of the 19th January, 1834, was authorized to 
transfer his certificate of purchase, and may be compelled to transfer the legal 
title vésted in him by the patent, toa purchaser to whom he had assigned the 
certificate immediately after the entry. And that a purchaser from the pre- 
emptor, with notice of the assignment, will be compelled to convey the legal title 
vested in him by conveyance from the pre-*mptor, to him who has the equitable 
right under the assignment 01 the certificate. Dann v. Bissent etal. 731. 


RIGHT OF PROPERTY, TRIAL OF. 


1, When the Court improperly refuses to dismiss a claim to try the right to property 
levied on by an execution, and non-suits the plaintiff for his refusal to proceed 
further in the cause, this is an error sufficient to reverse the judgment. Leavitt 
v. Dawson and Friou. 335. 

2. After verdict in a trial of the right of property it is too late to object that no for- 
mal issue was before the jury, the record showing a trial as upon an issue. Hall 
v. Dargan. 696. ; 

3. A prior indorser is not entitled to have satisfaction entered upon a judgment 
against him, when the bill indorsed by him is paid by a eubeequent party and the 
judgment prosecuted for his benefit ; but under no circumstances has the claim- 


ant, in the tial ofa right of property, the right to inquire into the execution. 
Ibid. 


See Lien, 3. 











ROADS, &c. 


1. Any action of the County Court upon a road, asa public road, as by taking an 
order in reference toit, is prima facze evidence that it is a public road established 
by law. Oliver v. Loftin. 240. 

2. If a change is made in a public road, and acquiesced in by the public, an over- 
seer of the road wou!d not. be authorized to abate it as a nuisance. But when 
the change is recent, and not justified for the purpose of making it more straight 
or more corvenient fer the public, any one may abate it as a nuisance, and it 
would be the duty of the overseer of the road to remove the obstruction. Jbid. 


SALE OF CHATTELS. 


1, Where a contract was made for the purchase of ninety bales of cotton, part at 
one p<ice and part at another, all of which had not been weighed, it must be re. 
garded as an eutire coatract; and if the cottun was destroyed before it was all 
weighed, the plaintiif is not entitled to recover the price of any part of it. And 
the willingness of the purchaser to have taken less or more than the p'aintiff agreed 
to sell him, cannot change the character of the contract. Batre v. Simpeon. 305. 

2. Merely sending a delivery order for cotton on a warehouseman to the purchaser 
without sulicitation on his part, all of which is not in a deliverable state, will not 
in the absence of other proof, transfer the property so as to put the cotton at the 
purchaser’s risk. bid. 

3. A bill of sale in the fullowing words, ** Received of Thomas B. Childress, truse 
tee of James Childress, Hubert Childress and Thomas Childress, children of the 
said Thomas B. Childress, the sum of thirteen hundred and fifty dullars in full for 
two negro slaves named Sam, twenty-six years of age, and Frank, twenty-two 
years of age, which I warrant and defend against the claims of all persuns what. 
soever, and also warrant the said negrves to be sound and healthy, and free from 
all incumbrance,”—invests the father with the legal title to the slaves. Beard v. 
Childress. 411. 

See Execution, Writ of, 8, 9. 
See Vendor and Vendee, 12. 


SECTION SIXTEEN. 


1. The grant of sixteenth sections, by the act of Congress of second March, 1819, 
is in perpetuity to the inhabitants of the several townships, but the legal title to 
the land is in the State, in trust for the inhabitants of the respective townships 
in which thelands lie. Long & Long v. Brown etal. 622, 

2. A sale ofa sixteenth section, pursuant to the act of the Legislature is valid, and 
binding on the inhabitants of the township. Jbid. 

3. Whether the acquiesence of the inhabitants of a township in an irregular sale, 
and receipt of the interest of the purchase money, would not be a waiver of such 
irregularity—and whether the issuance of a pateat would not preclude ail inqui- 
ry into the regularity of the sale—Quere. Ibid. 


SET OFF. 


1. H.G. H. was indebted to J. M. B. who assigned his accounts to J. A. B. to 
whom, as assignee, the debtor executed his note fur the amount—afterwards H. 
G. H. paid some notes previously made by J. M. B. as principal and hitnself as 
surety :—Held, that these payments did not constitute a set off in an action on 
the note at the suit of J. A.B. Holmes v. Bullock. 228. 








SHERIFF AND SURETIES. 


1. Where writs of fieri facias against the same defendant are at different times 
placed in the sheriff's iands, who levied them simultaneously on all the defen- 
dant’s property in his reach, but did not sei! uaa. either, if uc property is only 
sufficient to satisfy those, the lei of which had first attached, the sheriff is not 
liable to judgment at the suit ofa plaintiff in one of the junior fi. fa’s, upon a sug. 
gestion that the money coud i.ave been made thereun by due diligence. Smith 
etals v. Hogan. 93. 

2. Where a fieri facias is feceived by a sheriff, before his term of office expires, 
and without any action thereon by him, is handed over to his successor, the latter 
must execute the writ. Lawsonv. Orear. 156. 

3. To an action of trespass against a sheriff, he justified under a fieri facias. To 
this plea the plaintiff replied generally. Held, that under this issue it was not 
competent for the plaintiff to prove that the goods taken were exempt from execu. 
tion, but that to admit the proof the plaintiff should have replied these facts by 
way of confession and avoidance. Beatty v. Holloway. 178. 

4, Where a notice to a sheriff and his sureties stated that the plaintiff did move for 
judgment against them for a failure to return an execution, &c. on the eleventh 
day of the term, which day was four days afier the date of the notice—Held, that 
although the notice was in the past, it was to be understood as referring to a mo- 
tion to be made in future. Harris et al. v. Bradford. 214. 

5. In a proceeding against a sheriff and his sureties, if the former only plead, the 
fact of suretyship must be proved——but if the sureties alone appear and plead, 
they must put in issue the execution of the official bond, by a plea of non est fac- 
tum, in order to require the plaintiff to prove their suretyship. Ibid. 

6. It is an available defence for a sheriff, or his sureties, in a summary proceeding 
against them, for the failure of the former tu return an execution, that he had 
placed it in the hands of a deputy to execute and return, who was prevented by 
sickness, which disqualified him for such business, from ré@@urning the execution 
—and that the sheriff was absent from the country, having left it when the deputy 
was able, and expected to, perform the duties of his office. Ibid. 

7. Ti is no excuse a: law for the failure of a sheriff to return an execution, that the 
defendant therein was insolvent while the same was in force. Jbid. 

8. The discontinuance | ui nv.ice of a motion for failing to return an execution, 
as to the sheriff and such of his sureties as have not been served, will not affect 
a judgment rendered-against the other sureties. bid. 

9. The sheriff levied on twenty-five baies of cotton in a warehouse, as the proper- 
ty of J. against whom he had an execution. S. setting up a claim to fifteen 
bales of the cotton, procured fifteen other bales of cotton, and having obliterated 
the marks and brands, marked them to resemble the cotton levied on, and sub. 
stituted them secretly and without force, for fifteen bales of the cotton levied on, 
which he removed, and on tue day of the sale claimed the cotton and forbade 
the -ale—Held, Ist. That if the sheriff elected to receive the substituted cotton 
for that originally levied on, S* was concluded by his own act from denying that 
it was not the cotton levied on. 2d. That on a suit by S. against the s.erit: for 
the fifteen bales of cotton, the only question was, whether the property in the fif- 
teen bales levied on was in S. or in the defendaut in execution, when the execu- 
tion came into the sheriff’s bands. 3d. When the sheriff levies on property 
which does not belong to the defeadant in execution, the true owner may retake 
possession, if he can do so without committing a trespass. Smith v. Locke, 288 - 

10. Where an issue is joined upon a suggestion that the sheriff could, with due dili- 
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gence have made the amount of an execution, and a general verdict returned in 
favor of the plaintiff. the legal inference is, that the jury have affirmed the trath 
of the facts alledged in the suggestion ; and if the suggestion is sufficient, a judg- 
ment may be rendered thereon. Garyetal v. Wood. 296. 

11. Where the service of notice of a suggestiun was effected on the sheriff only, and 
the judgment entry recites that ** the defendant came by his attorney,” &c. and 
a judgment is rendered on verdict-against * the defendant,” the inference is, that 
the sheriff is the party against whom the recovery is had; and his sureties can’t 
join with him in the prosecution of a writ of error. Ibid. 

12, Ina summary proceeding under the statute against a shenff, &c., for failing to 
return an execution, the plaintiff need not produce the judgment on which it is- 
sued, but the siteriff may resist a recovery, by showing either that there is no 
judgment or it is void. Godbold et alv. The Planters and Merchants Bank of 
Mobile. 516. 

13. Where a writ of fieri facias was placed in the sheriff’s hands, on which with 
due diligence he could have made the money, after its return the defendant in 
execution paid the plaintiff the amount of the judgment, except costs, and a few 
days after such payment, made a suggestion under the statute of the sheriff's 
failure to collect the amount of the execution—Héld, that as the principal ahd 
interest were paid before the suggestion was made, the plaintiff was not entitled 
to a judginent against the sheriff for the damages allowed by law for thé want of 
diligence. Willard Freeman g Co.v. Womack. 539. 

See Summary Proceedings, 2, 3. 
See Amendment, 2. 
See Execution, Writ of, 14, 16. 


STATUTES. 


1, The statute which requires the Register to certify to the law court fhe fact that 
an injunction has been dissolved, is mandatory only, and the failure or refusal of 
the Register to certily the fact, will not prevent the plaintiff at law, from suing 


out execution on the injunction bond. Wéiswell et alv. Munroe. 9. 

2, Where the plaintiff is twice nousuited in the progress of the same suit, and the 
nonsuits are set aside by the Court, this does not affect his right to proceed to 
judgment. The act of 1807, [Digest 233, §135,] refers to nunsuits suffered in 
several actions for the same cause. King v. McLoskey. 91. 

3. The first proviso of the last section uf the act of the 9h January, 1841, * regu. 
lating punishmenis under the penitentiary system, means this, viz: that they who 
had committed offences previous to the time when the statute became operative, 
may be proceeded against, and if fuund guilty shall receive the punishment then 
imposed by law, notwithstanding its subsequent modification. The second pro. 
viso is merely affirmative of what the law would be without it; and the exception 
in that proviso, though badiy expressed, was intended to prevent it from so oper. 
ating as to annul to any extent the actitself. Lore v. The State. 173, 

4, The act of 1839, which inhibits the rendition of a judgment at the appearance 
term, applies only to suits commenced by original process, and consequently does 
not embrace the revival of suits by scire facias. Farley’s Adm’r. v. Nelsons 
184. 

5. A loan is not an incumbrance within the meaning of the first section of the act 
of 1823, [Aik. Dig. 207, §4.] Norris v. Bradford. 203. 
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6. The act of 1832, [ Aik. Dig. 253,]-which authorises an execution to issue against 
the surety of an executor tu his official bond upon a return of “ no property found,” 
tu an execution issued on a decree of a County Court against the executor, 
was intended tu embrace bonds executed prior to its passage, but was not intend. 
ed to retroact upon decrees of the Orphans’ Court rendered orior to the passage 
of the law. The act is constitutional. Liliott and Perkins v. Mayfield and 
Wife. 417. 

7%. Where an act of the Legislature authorized the building of a bridge by means of 
stock to be subscribed, and after stock to a certain amount was subscribed, du. 
thorized the proprietors ofa Fe: ry at the same place to subscribe their interest in 
the ferry and landings at an amount designated; if the owner of an interest in 
the ferry, &c., refuse to subscribe it, after the requisite amount of stock was tae 
ken, and the bridge is afterwards erected, his heirs cannot come in as stock 
holders, but will be concluded by the refusal of their ancestor. White's Heirs 
v. The President gc. of the Florence Bridge Co. 464. 

8. Nojudgment can be rendered in an action bruught to recover a penalty by a 
common informer, after the repeal of the statute giving the penalty, unless some 
special provision fur that purpose be made by statute. Pope v. Lewis. 487. 

9. ‘The statute which exempts certain property from execution for the benefit of 
every family in this State, does not cover the property of one who has a family in 
another State, although he is her@ accompanied by a son, not shuwn to be de- 

pendant upon him. Aller v. Manasse and Moseley. 554. 
See Dower, 1. 
See Execution, Writ of, 3, 4. 
See Garnishee, 1. 
See Deed and Registration of, 1, 9, 10. 
See Criminal Cases and Proceedings in, 3, 4, 5. 
See Ejectment and Trespass to Try Title, 1. 
See Practice at Law, 22. 
See Pleading, 23. 
See Indorsement, 3. 
See Bank, 3. 
See Attorney at Law, 11. 
See Attachment, 6. 


SUMMARY PROCEEDINGS. 


1. When a summary judgment is authorized upon a bond, the same construction is 
to be given to the bond as would be if the recovery was sought by suit. Quinn 
etalv. Adair. 315. 

2. Nosummary proceedings by motion can be sustained against a sheriff and his 
securities for failing to return a writ of capias ad respondendum. ‘The act of 
1821, requiring sheriffs tu return all writs and executions three days before the 
term to which they are returnable, does nut impose any new penalties, and none 
but the common law liabilities then existed for failing to return an ordinary writ, 
Sample et als.v. Royall. 344. 

3. Ina summary proceeding against a sheriff and his sureties, for the failure of the 
former to return a writ of fieri facias, the notice stated that a judgment would 
be moved for against them, for the amount of the judgment against the defen- 
dant in execution: Held, that the substitution of the word “judgment” for “ ex- 
ecution,” was not fetal to the notice, and would be considered good under the 
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act of 1819—further, that after verdict and judgment, none other than substans 
tial defects can be made to the notice. Godbold et alv. The Planters and 
Merchants Bank of Mobile. 516. 

See Bunk, 1. 

See Sheriff and Sureties, 12. 


SUNDAY. 
See Attachment, 1, 2. 


SUPERSEDEAS. 


1, An execution may be superseded if an unjust or improper use is attempted to be 
made of it, although the execution be authurized by the judgment. Lockhart et 
aly. McElroy. 572. 

2. Where two judgments exist for the same debt, the payment ot one is a satisfac. 
tion of both ; and the attempt to coerce the payment afterwards, by execution, is 
an abuse of the process of the Court, which may be arrested by supersedeas. 
Ibid. 

3. A blank writ of error Sond will not operate as a supersedeas to the execution. 
Gibbs § Labuzunv. Frost & Dickinson. 721. 

See Judgment, 1. 
See Chancery, 1. 
See Lien, 2. 


SURETIES. 


1. A surety who pays a debt for his principal, is entitied to stand in the place of 
the creditor as to all securities, funds, liens and equities, which he may have 
against other persons or property on account of the debt. Brown v. Lang et al. 
50. ; 

2. A surety who is fully indemnified by the principal debtor against loss, cannot 
avail himself, in a suit against him by the creditor, of the defence that the credi- 
tor had given time to the principal debtor, without his consent, and that he was 
therevy discharged. Chilton and Price v. Robbins, Paynter g Co. 223. 

3. The surety of a County Treasurer, on his official bond, is bound for the monies 
of the county in the hands of the Treasurer, at the time of the execution of the 
bond, although a previous bond then existed with different sureties. But if the 
money had been was'ed by the Treasurer, or appropriated to his own use, be. 
fore the execution of the last bond, the sureties on the first bond would alone be 
responsible. Townsend and Gordonv. Everett, use, gc. 607. 

4, The surety ef a County Treasurer. to his official bond, is bound by those acts 
ofthe Treasurer which by law, as. Treasurer, he is required to perfurm—the an- 
nual settlements, therefore, of the County Treasurer, and the statement te his 
successor in office of the amount of public money in his hands, being acts which 
by law, as treasurer, he was required to perform, are evidence against his sure. 
ty in an action against him on the official bond of the Treasurer. Thid. 

5. When a creditor receives a note from his debtor with other persons as security, 
and the note is made payable to a Bank, under the expectation that it will be 
discounted, the securities are not discharged by the refusai of the Bank to die 
connt it, but the creditor may sue in the name of the Bank, or transfer the note 
to another, who may in like manner use the name of the Bank to collect the 
money. The Planiers and Merchants Bank, use, §c. v. Blair ¢ Morroh. 613. 
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SURETIES—continuep. 
6. The surety of an administrator in the absence of fraud is concluded by the set. 


tlement of his principal with the Orphans’ Court. Williamson v. Howell et al. 


693. 


7. The omission of an administrator to bring forward at the settlement of the es. 








tate, charges against it which he might have preferred, will not authorize the 
surety to have a re-settlement of the estate in chancery, although the administra. 
tor may be insalvent. bid. 

See Chancery, 3. 

See Criminal Casés and Proceedings in, 9. 


TRUST AND TRUSTEE. 


1, Where a deed made tosecure a surety to a cebt in bank, payable by instalments, 
provided that if the trustee named in the deed should fail or refuse to act, that 
the cestui que trust might appoint another to act in his stead—and the trustee in 
the deed failing to act, upon the happening of the first default, an appointment 
was made of a trustee who took possession of the trust estate, but the instalment 
being paid re-delivered the property to the makers of the deed, and upon the 
happening of anocher default, another person was appointed trustee, who took 
possession of the property and sold according to the terms of the deed—Held, 

Ist; That the power was not exhausted by the first »ppointment. 

Qd. That as the deed did not require such appointment to be in writing, and 
the property te be sold under the deed was personal property, the appointment 
might be made by parol. Foster v. Goree. 440. 

2. Semble—Where property is conveyed in trust, witha power of sale, the direc- 
tions of the deed as to the manner of the sale must be pursued. Chambers et al 
v. Mauldinetal. 477. 

3. The powers of a trustee over the trust property depend upon the nature of the 
trust and the terms employed in its creation ; and if not restricted, a trustee with 
a power of sale, may maintain detinue to recover the possession of personal pro- 
perty, and canavot, under ordinary circumstances, resort to Uhancery for that 
purpose. Ibid. 

4. The grantor of slaves conveyed by deed, in trust for the payment of a debt, 
with a power ofsale, is not liable for hire so Jong as he is permitted to retain 
their possession ; but if he transfer the possession to a third person, that person, 
after a demand of him by the trustee entitled to the possession, will be account. 
able for hire. Jbid. 

5. WLere a cestui que trust takes possession of slaves conveyed for the security of 
a debt due, he becomes liable to account for their hire ; but where one purcha. 
ses the interest both of the grantor and cestui que trust, and acquires the pos- 
session, he may elect to hold under the grantor; and thus avoid the payment of 
hire accruing previous to the time he was called on by a junior incumbrancer, to 
direct a sale under his deed. Ibid. 

6. When a claim is interposed by a trustee, for the wife, the husband is not a com- 
petent witness. Hall v. Dargan. 696. 

See Sale of Chattles, 6. 


USURY. 


1. The offence of usury is not complete so as to enable a common informer to ‘sue 
for the penalty given by the statute until the money, &c. has been taken, accept- 
ed or received. Upson v. Austin. 124, 





USUR Y—contTInvep. 


2. Where there are two defendants and one pleads usury, the other defendant 
cannot be compelled, against his will, to be examined as o witness, under the 
sta tute to prove the usury. Dolling ¢ Jamesv. Logan. 169. 


VENDOR AND VENDEE. 


1. This right exists until the contract of the parties is determined by its execution 
on the part of the vendur, and when the conveyance has been executed} by all 
the necessary parties, then the rule of caveat emptor applies with its’ utmost 
rigor. Ifthe purchaser is afterwards evicted by a title to which his covenants 
do not extend, he is without relief, either in law or equity. Cullum v. The Branch 
of the Bank of the State of Alabama at Mobile. 21. 

. When’ a purchaser is evicted by a title covered by his covenants of warranty, 
this eviction cannot be called a failure of consideration, nor is it available as a 
defence at law, to an action for the price of the land. And the reason is, that a 
court of law cannot do complete justice between the parties, by placing them in 
statu quo. Ibid. 

3. In all cases of purchase there is a trust and confidence reposed by the purcha- 
ser in the vendor, that the estate is not impaired in value or incumbered by any 
act done by him; and by offering to sell, he virtually represents it as not incum 
bered by himself, or if it is, that he will free it before the sale isexecuted. Jbid. 

. There are cases in which the mere concealment of an incumbrance, has been 
held no ground to rescind the contract, when the incumbrance is removed be- 
fore the hearing, but these cases rest upon the principle that no injury has re- 
sulted to the purchaser. Ibid. 

. It seems that when the occupation has been of any value to the purchaser, the 
vendor, upon the rescission of the contract, will be entitled to interest on the pur- 
chase money, as a remuneration for the occupation from the time of the purchase 
until the offer to rescind, and until the abandonment. Ibid. 

6. The purchaser has the right, when an incumbrance has been concealed from 
him, to require a prompt removal of it ; and if this is not effected he is entitled to 
seek a rescission of the contract, and may abandon the possession, unless he 
chooses to retain it as a trust fund to reimburse himself for money paid. And 
the effect of retaining the possession until a decree for rescission, will be only to 
charge the purchaser with interest on the purchase money, if the possession is of 


any value. Ibid. ars 
7. The fact that a covenant covering the eviction was entered into by the vendor, 


will not prevent the purchaser from insisting on the fraud, in order to rescind the 
contract.*. Ibid. 

. The circumstance that the incumbrance could have been removed by the pay- 
ment of asum greatly less than that remaining due for the purchase money, is no 
answer to the claim for rescission, on the ground of fraud, as it is the vendor's 
duty even in the case of warranty, to protect the possession of the purchaser at 
all hazards, or to suffer the consequences. Ibid. 

. Acontract forthe sale and conveyance of land, evidenced by a bond, condi- 
tioned to make title at a future day, invests the purchaser with the right of entry ; 
and though he has never taken actual possession, he cannot, on that ground, re- 
sist the payment of a promissory note, given for the purchase money. eid v. 
Davis. 83. 

10. A vendee of land may, after the expiration of the time within which the vendor 
102 





810° INDEX. 





VENDOR AND VENDEE—continvep. 


has undertaken to make a title, demand the same and tender the purchase mo- 
ney, and if the vendor fails to perform his contract, by abandoning the posses. 
sion he may reseind the contract of purchase. But the demand of the deed and 
offer to return the bond to the vendor, will not operate. a rescission, unless there 
be something in the form of the contract making this sufficient. bid. 

11. One who has made a parol contract for the purchase of land, paid one half the 
purchase money, and retains the uninterrupted possession, cannot maintain an 
action against the vendor for the recovery of the money received by him. Cope 


v. Williams. 362, ° 
12. Where personal property is sold with a warranty of title, the vendee cannot 


maintain an action against the vendor, upon an allegation that his title was de. 
fective, unless he has been first charged at the suit of another person, whose 
right has been adjudged to be paramount, and the judgment has been satisfied, 
at leastin part. A declaration which does not substantially alledge these facts, 
is demurrable. Salle vy. Wright’s Ez’rs, use, g-c. 700. 

13. In an action dy the vendee of personal property against the vendor upon a war. 
ranty of title, a judgment against the vendee at the instance of a third person, 
claiming to be the rightful owner, of which suit the vendor had no notice, is not 
evidence to prove that the title of the latter was defective. But it seems, that 
such judgment is admissible to prove the amount of damages recovered ; and is 
conclusive of the invalidity of the vendor’s title, if it was obtained without 
fraud or collusion, upon notice given to him of the pendency of the action. Ibid. 

14. The measure of damages in an action for a breach of a warranty of title on the 
sale of personal property, cannot exceed the damages sustained by the vendee. 
Ibid, 

See Chancery, 5, 6, 24, 30. 
See Fraud, 2. 

See Pleading, 29, 30. 
See Public Lands, 3. 


VERDICT. 


1. Afterverdict in atrial of the right of property it is too late to object that no for- 
ma\ issue was before the jury, the record showing a trial as upon an issue. Hall 
v. Dargan. 

2. The omission of the jury to insert in their verdict the sir-name of the defendant 
in execution, is wholly immaterial, as the entire sentence could be struck from 
the verdict without impairing its effect ; if necessary the name would be supplied 
by intendment. Ibid. 


WILL AND PROBATE OF. 


1. The statute is explicit in requiring the next of kin to be informed of an applica- 
tion for the probate of the will of a deceased relative, and only allows it to be 
heard and determined without notice, where there is no kindred resident in the 
State ; and a revising Court will not intend that the next of kin are non residents 
in the absence of any statement or proof to thateffect in the record. Shields et 
aly. Alston. 248. 

. The recital in the record in respect to the admission of a will to probate, that 
‘due and proper notice was given to the next of kin of the testator,” will not 
authorize the conclusion that one of the next of kin then in his minority, had 
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WILL AND PROBATE QF—continvep. 


been legally notified, or waived notice—there being no notice in the record, and 
he being incompetent to dispense with it. Ibid. 

3. Where a paper is propounded for probate as a will, and the parties interested in 
defeating it, produce a testamentary paper of a later date, it is the duty ofthe 
Orphan’s Court, under the statute of this State, mero motu to cause proceedings 
to be instituted for the purpose of trying the validity of the latter, and determin. 
ing whether it shall operate as the testator’s will. And the Court cannot assume 
that the first paper has never been revoked, because the second has not been 
formally offered for probate. Ibid. 

4. The act of 1806, makes a legatee a competent witness to establish a will by 
declaring his legacy tg be void. Perkins v. Windham. 634. 

5, A devise to a parent for life, and afterwards to his or her children, is not avoid- 
ed as it respects the parent, by the children proving the will as subscribing wit- 
nesses; though the latter cannot claim their residuary interest under the will.— 
Ibid. 


WITNESS. 


1. An agent who purchases goods for his principal, which are, without the consent 
of the agent, seized by the sheriff, by virtue of an execution against the agent, in 
favor of a third person, and sold to satisfy the judgment, is a competent witness 
in a suit by the principal against the sheriff for the trespass. Bush v. McGee, 
710. 

See Usury, 2. 
See Forcible Entry and Detainer, &e. 





